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THE TANEY BENCH. 


By ANDREW MCKINLEY, 
Of the New York Bar. 


HE Supreme Court of the United States 
may be likened to the balance wheel or 
governing valve in machinery. Under our 
Constitution, three great heads form the po- 
litical economy of the nation—the Legisla- 
tive, the Executive and the Judicial. They 
are all closely interwoven and much de- 
pendent upon each other, but the Judicial 
Department controls the other two when 
the question is put to a final issue. Laws 
may be enacted by Congress and sanctioned 
by the President, but the question of their 
validity is established or denied by the Su- 
preme Court. No body of men are so om- 
nipotent as the Justices of this Court acting 
in their capacity as members of the bench, 
their decisions and decrees are truly speak- 
ing “law” as far as the government of this 
nation is concerned, and their mandates must 
be obeyed irrespective of social or political 
condition of the citizen, their rulings even 
go so far as to affect or control in certain 
instances the laws of the different States and 
almost every political body is subject to the 
power of this Court,—indeed, the very 
existence of the nation itself is dependent 
upon this tribunal. 

Mr. Hampton L, Carson has very happily 
put it in the following words: 

“Amid the din of conflict between per- 
sonal interest and above the deep mouth 
thunder of the combat between conflicting 
sovreignties, the calm tones of our great tri- 
bunal have been distinctly heard command- 
ing States as well as citizens to submit with- 
out the spilling of blood to a legal settle- 





ment of differences. In this respect the 
court is a conservator of the peace of the na- 
tion and her voice is the harmony of the 
union.” It is well, then, that men of learn- 
ing, integrity, pureness of mind, having only 
the interests of the people at heart have been 
and should be elevated to this office of trust. 
Seldom has faith been lost by the people in 
the decisions of this court and then only tem- 
porarily or until the fuller light has shown 
the justice of what at the first blush seemed 
unreasonable or harsh. 

The judicial power of the United States is 
vested by the Constitution in this Court and 
its judges hold their office during good be- 
havior, making the Court invulnerable and 
far beyond the reach of political intrigue or 
private interference. Its jurisdiction affects 
all cases of admiralty or maritime law, con- 
troversies between States and between citi- 
zens of different States, all cases affecting 
ambassadors or public ministers and in 
many other cases, it is the Court of last 
resort. 

Under Article II]. of the Constitution, our 
present Supreme Court came into being, 
with John Jay as its Chief Justice and four 
associate justices as his colleagues. Their 
duties were not many, nor were the questions 
of great importance, and not until Marshall’s 
time did the Court really become great and 
its importance felt throughout the land. 
This learned Chief Justice not only estab- 
lished the nation upon a firm foundation but 
so wisely construed all constitutional ques- 
tions coming up before him affecting the 
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rights of States as between themselves that 
he knitted the Union into the insoluble 
whole, which not even a civil war could dis- 
turb. 

One of the most important cases decided 
by the Taney Bench was Briscoe v. The 
Bank of the Commonwealth of Kentucky in 
which the difference between bank bills and 
bills of credit was ably discussed by Messrs. 
White, Hardin, Clay and Southard. The law 
relating to bills and notes was pretty thor- 
oughly thrashed and the Court by a divided 
bench had some trouble in making the dis- 
tinction clear. The Dred Scott case,in which 
Chief Justice Taney delivered the opinion 
of the Court, was most radical as we now 
consider the negro, the Court holding that 
he was not a citizen within the meaning of 
the Constitution, but was recognized as a 
species of property. It is contended by 
many that this decision caused the Civil War, 
but this would seem paradoxical, as the 
Court upheld the very reason that caused 
secession, while the position ot the North was 
denied. 

One of the most important decisions rend- 
ered by this bench in its far-reaching effect 
was Almy v. The State of California in 
which that State attempted to place a tax 
on goods shipped to any point within or 
without the State. This was promptly held 
to be repugnant to the Constitution of the 
United States, which declares that no State 
without the consent of Congress can lay any 
_ etc. On this case is built 
the foundation of all interstate commerce. 
These and numerous other decisions of great 
importance made the Taney Bench the great- 
est bench, except Marshall’s, since the Court 
came into existence and it helped largely to 
form the lines upon which our Republic has 
grown into manhood and strength. A less 
intelligent and patriotic bench would not 
have made our progress possible. Thirty- 
five volumes from 11 Peters to 2 Wallace 
contained the history of the Taney Bench, 


imports or duties 





every line of which is a line of importance, 
forming and moulding our Republic and lay- 
ing its foundation so deep and solid that 
though shock and strain may come, all 
storms will be safely weathered so long as the 
Supreme Court is our compass. 

The Supreme Court consisted of five 
members from 1789 to 1795. A sixth mem- 
ber was added in 1807, two more in 1837 
and the ninth in 1863, the year before Roger 
Brooke Taney of Maryland, who had been its 
Chief Justice for twenty-eight years died. 
Before his appointment to the bench, he was 
the leading lawyer of the Baltimore bar, At- 
torney General of his State and a member 
of the United States Senate. He and Chief 
Justice Marshall presided for sixty-three 
years, and together they have given us, in the 
words of Mr. Carlisie, “a body of law, con- 
stitutional and other, unsurpassed in the 
records of courts for the security it gives to 
political, personal and municipal rights.” He 
also says of the Chief Justice, that his life 
was honorable and useful and that his gen- 
eral demeanor, studious habits and pure life 
gave him the good will and confidence of the 
people. 

Philip P. Barbour was a distinguished son 
of distinguished Scotch ancestors, and like 
several of his associates on the bench, he 
began the practice of law in Kentucky. At 
school, he developed great aptitude for 
learning, and he began his public career in 
the Assembly. His next step was Congress 
where he acted as Chairman of the Judiciary 
Committee and in 1821 was chosen Speaker 
of the House of Representatives. He re- 
fused many high positions of trust, including 
the nomination for Governor of his State and 
for the United States Senate. He was on 
the bench when Chief Justice Taney was con- 
firmed, and although his term of service was 
short, no member of this bench displayed 
greater judicial power or keener insight in 
the construction of constitutional law. 

President Van Buren appointed John 
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Catron of Tennessee an Associate Justice on 
the eighth of March, 1837. His early educa- 
tion was most rudimentary and he was 
twenty-six years of age before he began the 
study of law, but he soon acquired reputation 
as a lawyer of ability. “His power of judi- 
cial analysis was remarkable and he sought 
in all cases to weigh and examine every au- 
thority cited by counsel and to accept such 
only as seemed founded upon principle.” 

John McKinley was also appointed by 
President Van Buren. He was reckoned the 
leader of the bar of Alabama and was sent 
to the United States Senate for two terms, 
having been selected for the bench during his 
last term. He served for fifteen years “as 
a candid, impartial and righteous judge, 
shrinking from no responsibility; he was 
fearless in the performance of his duty, seek- 
ing only to do right and fearing nothing but 
to do wrong. For many of the last years of 
his life, he was enfeebled and afflicted by 
disease and his active usefulness interrupted 
and impaired. It may truly ~be inscribed 
upon his monument that as a private gentle- 
man and as a public magistrate, he was with- 
out fear and without reproach.” These words 
were uttered by Mr. John J. Crittenden, At- 
torney General in the proceedings in rela- 
tion to the death of Mr. Justice McKinley. 

Mr. Jeremiah S. Black, Attorney General 
at the opening of the Court on December 
fourth, 1860, said the seat which had been 
occupied by Mr. Justice Daniels has been 
made vacant by his death. He was a man of 
perfect integrity and the laws of this country 
were never administered by any judge who 
had a higher moral tone or who was in- 
fluenced by purer motives. 

At the close of the December term 1872, 
Mr. Justice Nelson addressed the following 
letter to his associates: “I part from my 
brethren with regret and retire from an oc- 
cupation which has been the height of my 
ambition for much the largest portion of my 
life, not from choice but for the reason that 





age and infirmities have disabled me from 
the performance of a full share of my duties.” 

Nearly all the practising members of the 
bar before the Supreme Court joined in these 
words to Mr. Justice Nelson on his retire- 
ment from the bench: “During many years of 
practice before you, we have had ample op- 
portunity to appreciate and to admire your 
learning, impartiality and integrity, your 
kindly deportment towards the members of 
the bar, your elevated conception of justice 
and of right. In a word those preéminent 
judicial qualities which have distinguished 
your career, on the bench.” 

At the December term, 1851, Mr. John J. 
Crittenden, Attorney General, announced the 
death of Mr. Justice Levi Woodbury and 
said, “It has rarely happened that any citi- 
zen has enjoyed such a succession of exalted 
public honors as were shared by Judge 
Woodbury, Governor, Secretary of the 
Treasury, Senator and his last and greatest 
distinction Judge of the Supreme Court of 
the United States.” 

Mr. Justice Grier was appointed to the 
bench in August, 1846, and resigned in 
January, 1870. General Grant, then Presi- 
dent, writes him: “I sincerely regret the 
increasing physical infirmities which induce 
you to retire from the bench and with the 
assurance of my personal sympathy and re- 
spect, desire also to express my sense of the 
ability and uprightness with which your 
judicial duties have been performed.” 

“Tn looking upon your honorable and long 
career in the public service, it must be especi- 
ally gratifying to yourself to remember, as it 
is my agreeable duty and privilege on this 
occasion thus distinctly to recognize, the 
great service which you were able to ren- 
der to your country in the darkest hour ot 
her history by the vigor and patriotic firm- 
ness, with which you upheld the just powers 
of the government and vindicated the right 
of the nation under the constitution to main- 
tain its own existence.” 
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The appointment of Benjamin R. Curtis, 
of Massachusetts, as an associate member of 
the Court was made by President Fillmore 
at the solicitation of Daniel Webster, then 
Secretary of State. Mr. Justice Curtis was 
a member of the distinguished family of his 
name in Massachusetts, a graduate of Har- 
vard and a scholar of the highest distinction. 
It was said of him that he was the consum- 
mate master of forensic style among Ameri- 
can lawyers and that his rhetoric both in form 
and manner was perfection of its kind, clear, 
calm, distinct and unimpassionate. 

The history of the Taney Bench wou'd not 
be complete if the other members of the Su- 
preme Court who served so ably with him 
were not included in its history. The great 
Story, who many claim was only second to 
Marshall as an expounder of the Constitu- 
tion. Mr. Justice Smith Thompson, of whom 
Mr. Justice Nelson said, “He fulfilled all the 
obligations of his exalted position.” Mr. 
Justice John McLean, of Ohio, whose mind 
was firm, frank and vigorous. Mr. Justice 
Baldwin, of Connecticut, who was appointed 
by President Jackson, because of his “su- 
perior talents, extreme information and 
learning.” Mr. Justice James M. Wayne, of 





Georgia—he was a graduate of Princeton 
College and practised law with great ability 
in his native city, Savannah—“as a judge he 
was able, learned and conscientious.” And 
iast but not least by any means, was Mr. Jus- 
tice John Archibald Campbell, of Georgia, 
who on account of his Southern sympathies, 
resigned in 1861. After the war he resumed 
practice of the law before this Court and his 
“arguments became of great renown.” 

The Associate Justices included in the 
frontispiece were selected after carefully 
considering all who served with Taney during 
his long and useful career as those being 
most in sympathy with the Chief Justice in 
his life’s work. 

The history of this Republic in its giant 
strides for enlightenment impresses one with 
the fact that the framers of the Constitution 
were farsighted beyond the vision of man- 
kind generally in lodging with the Supreme 
Court a power of control and hedging its 
members about so that neither hope nor fear 
would influence their actions. Without this 
firm hand on the tiller, the ship of State 
must have ere this gone upon the rocks of 
discord with fatal results. 


! 
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BICKEL v. SHEETS. 


24 IND. 1. 


By R. D. OGLESBEE, 
Of the LaPorte, Indiana, Bar. 


When Bickel gave his note to Sheets 

He practised one of Cunning’s feats, 
And shrewdly figured out a way 

To hold from Sheets the promised pay; 
But in a Hoosier court of law 

A righteous judge discerned a flaw 

In Bickel’s plans, which shows once more 
The danger of deficient lore. 


The case was this: One Sheets possessed 
A billiard table; Bickel guessed 

That he might use it in his place, 
Where all the thirsty populace 

Resorted for refreshment, and 
Proposed to give his note of hand 

In purchase; Sheets was soon agreed— 
For cash he had no present need. 


The pay day came; the debtor passed. 
A little later Sheets, harassed 

By Bickel’s show of unconcern, 
Resorted to the court of stern 
Dogberry in the little town. 

Then Bickel giggled like a clown 

And said his note was doubtlessly 
Subversive of morality. 


The justice asked how that could be. 
“Why,” said the debtor, “don’t you see? 
The billiard table’s a device 

For gambling, and, to be concise, 
Sheets knew that my intention was 
To use it in a wicked cause. 

Contracts of sale with such intent 

Are void, and I don’t owe a cent.” 


The magistrate said that was fine; 
Too fine, in fact, to undermine 
His notions of fair play; so he 
’Gainst the defendant made decree. 
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The foxy Bickel still was sure 

He had a quirk that would endure, 

And thought the judge of common pleas 
Would right evade and cold law seize. 


So he appealed. But in that court 
His satisfaction was cut short, 

For judgment went against him there. 
He told his lawyer to prepare 

An argument to educate 

The highest forum in the State. 

The solemn supreme judges smiled 
When they perused the record filed. 


They went ciear back to Mansfield’s time 
For sales that contemplated crime; 

They cited Eyre and Ellenborough; 

Of ancient books their search was thorough; 
They overlooked no modern case 

For principles on which to base 

A judgment that would bring Sheets cash 
And settle Bickel’s subtle hash. 


In closing, with fine scorn they said 
Appellant’s shrewd defence was plead 
With ill grace, coming from the man 
Whose purpose was to break the ban 
Laid by the law on gambling games; 
Who got the goods, and now proclaims, 
On moral grounds, that he is free 

To keep the gear and pay no fee. 


It may be so; but if it be, 

Rewarding his dishonesty 

Will not at all tend‘to help out 

The morals he himself doth flout. 
Dogberry’s wisdom was confirmed, 

And Bickel, while he doubtless squirmed, 
Learned that he could not by a flaw 
Entangle justice in the law. 
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SOME QUESTIONS OF INTERNATIONAL LAW ARISING FROM 
THE RUSSO-JAPANESE WAR. 
ii. 
The Hay Note and Chinese Neutrality. 


By Amos S. HERSHEY, 
Associate Professor of European History and Politics, Indiana University. 


HE most important questions which have 

thus far arisen out of the Russo-Japanese 
War have been connected with the great 
problem of maintaining the neutrality and the 
integrity or “administrative entity”? of the 
Chinese Empire. In order to preserve the 
integrity and neutrality of China proper, as 
well as to restrict the area of hostilities as 
much as possible, Secretary Hay, acting, it 
is said, at the suggestion of Germany, sent 
the following instructions to our representa- 
tives at St. Petersburg, Tokio, and Peking on 
February tenth: 

“You will express to the Minister for 
Foreign Affairs the earnest desire of the 
Government of the United States that in the 
course of the military operations which have 
arisen between Russia and Japan, the neu- 
trality of China and in all practicable ways 
her administrative entity shall be respected 
by both parties, and that the area of hostili- 
ties shall be localized and limited as much as 
possible, so that undue excitement and dis- 
turbance of the Chinese people may be pre- 


vented, and the least possible loss to the’ 


commerce and peaceful intercourse of the 
world may be occasioned.” 

At the same time all the Powers interested 
in the fate of China were informed of this 
action on the part of our Government and 
invited to take similar action on their part. 


* The phrase “administrative entity” is said 
by some to be ambiguous. It is not really so, 
for it must mean the integrity of that portion 
of the Chinese Empire which is actually admin- 
istered or governed by Chinese officials. It at 
least includes China proper, i. e., the 18 provinces 
south of the Great Wall and east of Thibet, and 
probably Mongolia. Manchuria and Korea are of 
course excluded. 





The favorable replies which were received 
from ail the Powers would seem to indicate 
that similar action was taken by them, and 
the principles embodied in the Hay Note 
were also accepted by China, Russia and 
Japan. China at once issued a proclamation © 
of neutrality; but the acceptance of the bel- 
ligerents, more especially of Russia, was 
made conditional upon the acceptance of cer- 
tain provisos which may lead to troublesome 
complications in the future. In its reply of 
February nineteenth, the Russian Govern- 
ment signified its willingness to respect the 
neutrality of China on the following condi- 
tions: (1) That China herself “strictly ob- 
serve all the duties of neutrality”; (2) that - 
the Japanese Government “loyally observe” 
not only the “engagements entered into 
with the Powers,” but also “the principles 
generally rcognized by the law of nations”; 
and (3) that “neutralization be in no case 
extended to Manchuria.” Japan on the other 
hand, in her reply of February thirteenth, 
merely stipulated that the “region occupied 
by Russia” be excluded from the neutral 


area, and that “Russia, making a similar en- 


gagement, fulfil in good faith the conditions 
and terms of such engagement.” ? 

It will thus be seen that both Russia and 
Japan have made their acceptance of the main 
principle of the Hay Note, viz., the main- 
tenance of the neutrality of China proper, 
conditional upon its observance by the other 
belligerent. This is entirely reasonable and 
proper; but Russia has, in addition, stipu- 
lated for a strict observance of the duties of 


2 For .the texts of these replies, see World’s 
Work for April, 1904. 





376 


The Green Bag. 





neutrality on the part of China and of the law 
of nations on the part of Japan. Inasmuch as 
numerous disputes regarding neutral rights 
and obligations as between neutrals and bel- 
ligerents, as also charges and counter- 
charges of violations of the law of nations be- 
tween the belligerents themselves, are bound 
to arise in every war, and inasmuch as each 
party is its own judge in these matters, it is 
not difficult to see that we have before us a 
task of no small magnitude and one which 
contains possibilities of endless complication 
and controversy. Pretexts in infinite number 
and variety will not be wanting, especially to 
Russia, if she desires to avoid the natural 
consequences of her engagement.’ Not only 
must the conduct of both belligerents be 
closely scrutinized, but that of China must 
also be carefully watched. 

The term “neutrality,” as applied to China 
by the Hay Note, appears to have a double 
meaning. In the first place it means that 
China is to be “neutralized” during the 
struggle, 7. ¢., she is not to be permitted to 
become a party to the war. This might per- 
haps be called a temporary, as opposed to the 
permanent neutralization of Belgium and 
Switzerland. It is neutralization under a 
sort of international guarantee of the Pow- 
ers, although less formal and perhaps less 
effective than that of Belgium and Switzer- 
land, which was the result of great inter- 
national treaties. It may, however, prove to 
be a step in the direction of permanent neu- 
tralization. If such guarantees are to prove 
wholly successful, the guarantors must, of 
course, be ready and willing to resort to 
other means than those of “moral suasion” 
or “pressure of public opinion” in case of 
necessity. Whether the Powers are prepared 
to resort to the use of force in case of such 
necessity in the present instance remains to 


* The Hay Note is also bound to give rise to 
important questions of policy and diplomacy; but 
this is not the place to consider them. 


be seen. The “temporary neutralization” ot 
China might also be compared with other 
modern tendencies to restrict or “localize” 
hostilities as much as possible in the interest 
of the possible or actual belligerents or of 
neutral commerce, ec. g., the practice of 
pacific blockade and other forms of reprisal, 
although here the difference is one of kind 
rather than of degree. 

In the second place the maintenance of 
Chinese neutrality, as implied in the Hay 
Note, means that hostilities or hostile prep- 
arations must not be carried on within the 
territorial limits of China proper, i. ¢., in 
those parts of China administered by Chin- 
ese officials. This is, in a sense, merely a 
guarantee of a right already in existence, 
viz., of the undoubted right of China to re- 
main neutral, if she so desires, and to have 
her territorial sovereignty respected during 
the struggle by both belligerents. The vio- 
lation of this right by either belligerent 
would be a gross violation of International 
Law in itself which it might be the duty of 
China to resist by force of arms; and, in case 
China herseli were incapable of such an ef- 
fort, such an attack might be resisted by any 
State which chose to champion her cause, al- 
though such knight-errantry is rare among 
nations except where their national interests 
are involved. The right of the Powers to 
take such measures as may be necessary in 
order to prevent or to defeat an attack upon 
the neutrality of China is clear and un- 
questionable. 

It seems to be clearly understood on all 
sides that Manchuria, or that portion of the 
Chinese Empire which is administered, in 
accordance with treaty stipulations, by Rus- 
sian Officials for certain purposes and is ac- 
tually occupied by Russian troops, shall be 
exempt from the application ef the principle: 
of the Hay Note. This appears to be a case 
of what has been called “double or ambigu- 
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ous sovereignty." In such cases the terri- 
tories or districts in question owe a nominal 
allegiance to one sovereign, but are reaily 
subject to the commands of another who is in 
actual possession. It is possible for such a 
place or region to possess a belligerent and 
a neutral character at the same time—bellig- 
erent in respect to the beliigerents and neu- 
trals, and neutral in respect to the nominal 
sovereign and his relations with other 
States. “The precise legal position of these 
territories, is very difficult, and perhaps im- 
possible, to determine.”*? One modern pub- 
licist, who has carefully examined the ques- 
tion, has come to the conclusion that “a jur- 
istic examination of these relations can only 
lead to negative results; it is a political provi- 
sional arrangement in which law and fact are 
in contradiction to each other.’ 

The law which should govern in all such 
anomalous cases is, however, reasonably 
clear. “The belligerency or neutrality of terri- 
tory subject to a double sovereignty must be 
determined for external purposes, upon the 
analogy of territory under military occupa- 
tion, by the belligerent or neutral character 
of the State de facto exercising permanent 
military control within it. . .. When a place 
is militarily occupied by an enemy, the fact 
that it is under his control, and that he con- 
sequently can use it for the purposes of his 
war, outweighs al! considerations founded 
on the bare legal ownership of the soil. In 
like manner, but with stronger reason, where 
sovereignty is double or ambiguous a bellig- 
erent must be permitted to fix his attention 
upon the crude fact of the exercise of power. 
He must be allowed to deal his enemy blows 
wherever he finds him in actual military pos- 

* Other examples of double or ambiguous 
sovereignty are Bosnia, Herzogovina, Cyprus, 
and Egypt. These territories or districts are 
under the nominal sovereignty of the Sultan of 
Turkey, but are really administered by Austrian 
and English officials. 

2 Hall, Treatise, note on p. 509 of 3d ed. 


3 Holzendorf, Handbuch, II., § 51—quoted by 
Hall in note cited above. 





session, unless that possession has been 
given him for a specific purpose, such as that 
of securing internal tranquiliity, which does 
not carry with it a right to use the territory 
for his military objects. On the other hand, 
where a scintilla of sovereignty is possessed 
by a belligerent State over territory where 
it has no real control, an enemy of the State, 
still fixing his attention on facts, must re- 
spect the neutrality with which the territory 
is practically invested.”* 

In view of the anomalous position of China 
in respect to Manchuria, and also because 
of the vast interests involved and the great 
danger to the peace of the world which might 
result from any violation ot Chinese neu- 
trality (whether by either or both bellig- 
erents or by China herself), it is not surpris- 
ing that the Press of all countries (and par- 
ticularly of our own) has shown itself very 
sensitive to any charges of a violation of 
the neutrality of China (especially by Rus- 
sia), and that much has been said by wav of 
criticism and denunciation which is either 
unjust or impolitic. 

Several weeks after the outbreak of the 
war, Admiral Alexieff issued a somewhat 
quaint and curious proclamation to the in- 
habitants of Manchuria, of which there has 
been much unfair criticism. This manifesto, 
which contained “six regulations which all 
must tremblingly obey” (after charging the 
Japanese with treachery in covertly attack- 
ing the Russian fleet while peaceful nego- 
tiations were in progress) lays especial stress 
upon the indissoluble unity of Russian and 
Chinese interests. He expresses the opinion 
that “on the principle of mutual connection 
between the cart-prop and the cart, the duty 
of China should be to join in attacking and 
destroying the invader wherever he is en- 
countered;” but, “since China has announced 
her resolve to remain neutral and to look on 
with her hands in her sleeves,” Admiral Alex- 

4 Hall, op. cit., p. 511. 
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ieff contents himself with ordering “every 
(Chinese?) official in Manchuria” to render 
the Russian army every possible assistance 
in obtaining supplies, and in directing all 
the inhabitants of Manchuria to treat the 
Russian troops with confidence. He declares 
that he will hold “‘all virtuous citizens resid- 
ing in the neighborhood of Manchurian rail- 
ways or telegraph or telephone wires respon- 
sible for their protection,” and that “the offi- 
cial headmen and village elders must unani- 
mously devise means to prevent damage. 

Should attempts at destruction be 
made, not only will the offenders be severely 
punished, but the officials and people of the 
vicinity who witnessed such attempts will be 
held responsible.” He also threatens severe 
punishment against any one privily harbor- 
ing or concealing the Chunchuses or red- 
bearded brigands of Manchuria. He finally 
threatens that “‘if officials or people treat with 
enmity the Russian army, the Russian Gov- 
ernment will assuredly exterminate these 
persons, showing no mercy.”? 

While the language of this proclamation 
is certainly somewhat harsh and the penalties 
prescribed rather severe, they do not seem 
to go beyond the rights of an invader or a 
military occupant, nor do they constitute a 
violation of Chinese neutrality. As has been 
noted above, Manchuria is not included with- 
in the sphere of Chinese neutrality as far as 
the belligerents in their relations with each 
other and with neutrals are concerned.? The 
position of Manchuria is one of double or 
ambiguous sovereignty which is closely anal- 
ogous to that of a territory or district under 
military or belligerent occupation.* Under 

* For the text of this curious and interesting 
proclamation, see the London Times (weekly ed.) 


for February 26, 1904. 

? It is neutral in respect to the relations be- 
tween China and other States. 

3 On the subject of Military or Belligerent Oc- 
cupation, see especially Hall, Pt. IIL, c. 4; Law- 
rence, Pt. III., c. 4: Halleck, II., pp. 444ff; Blunt- 
schli, Arts. 539-41; Calvo, §§ 2166-08. 








such circumstances pillage or mere plunder 
is strictly forbidden and private property on 
land is not subject to capture and confisca- 
tion; but the invader or military occupant 
has an undoubted right to levy and collect 
fines, requisitions, and contributions for 
strictly military purposes, and he may, if he 
chooses, make the war support itself. These 
should, however, be as orderly and as light 
as possible, and they should not exceed the 
needs of the troop or the resources of the 
district in which they are levied. Above all, 
it should never be forgotten that the funda- 
mental law of warfare is that of reasonable 
military necessity, and that only so much vio- 
lence is permitted in war as is necessary 
for self-protection and the destruction of the 
enemy’s of resistance. The fact 
that the Russians expect the Chinese in 
Manchuria to treat them in a friendly or non- 


power 


hostile manner, or even that they require 
them to furnish their army with supplies and 
carts for purposes of transportation, is no 
evidence of an intention or a desire to violate 
Chinese neutrality, as some of our news- 
papers seem to have regarded it, nor is it a 
breach of the laws of civilized warfare. 

It is said that the Russian minister at 
Peking has made firm representations to the 
Chinese Government concerning the activity 
of the Chinese troops along the Manchurian 
frontier; that Russia has served notice on 
China that the latter must not send troops 
beyond the Great Wall; and that China has 
been informed that she must use her influ- 
ence to restrain the Chinese bandits (who are 
spoken of as partially under the control of 
Chinese officials) from interfering with the 
railway and telegraph lines. It is also stated 
that Russia has notified China that a refusal 
to heed these warnings will be considered a 
breach of Chinese neutrality, and that China 
has received a pointed intimation of the de- 
fensive measures which Russia may in that 





Some Questions of International Law. 


379 





case be compelled to take for her own pro- 
tection.’ 

The dispatch of Chinese troops to the 
Manchuria frontier is not necessarily a men- 
ace to Russia, inasmuch as it may have for 
its object the perfectly legitimate one of 
protecting the neutral rights of China against 
possible or probable encroachment. On the 
other hand the massing of such troops in this 
quarter in large numbers might, under cer- 
tain circumstances, be regarded as menacing 
in its character. In no case could it be re- 
garded as a direct violation of Chinese neu- 
trality. The request that China use her 
influence to restrain the Chinese bandits 
in Manchuria as far as possible seems to be 
a perfectly proper one to make it itself, al- 
though, to be sure, it would be absurd for 
Russia to claim that China can be held re- 
sponsible for any degree or amount of law- 
lessness and violence on the part of any 
portion ofthe population in Manchuria, or for 
the attacks of Chinese bandits in that region. 

Dispatches from St. Petersburg further 
declare that Russia has demanded the dis- 
missal of the Japanese military instructors 
with the Chinese army. Russia’s protest on 
this head would seem to be eminently reas- 
onabie and proper and is said to have been 
tacitly approved by the United States Gov- 
ernment, 

It is also said that Russia believes or sus- 
pects that China has been giving secret aid 
to the Japanese fleets by allowing them to 
coal and re-victual in Chinese harbors. So 
far as our information extends, these 
charges have been very vague and non- 
specific in their character and particular in- 
stances have not been cited. If China has 
permitted any of her ports to be used as a 
constant and regular base of supplies, 
whether of coal or of provisions, to the Jap- 

* These representations are supposed to have 
been made in March of this year. In the absence 
of official documents, we have been forced to rely 


upon doubtful or possibly exaggerated newspaper 
reports. 





anese fleet, she would undoubtedly render 
herself liable in damages for any injury which 
might result to Russia. The neutrality reg- 
ulations of most States, particularly of the 
United States, are very stringent and explicit 
with regard to coal. Our Proclamation of 
Neutrality, issued by President Roosevelt on 
February eleventh, provides that “No ship 
of war or privateer of either belligerent shall 
be permitted, while in any port, harbor, 
roadstead, or waters within the jurisdiction 
of the United States to take in any supplies 
except provisions and such other things as 
may be requisite for the subsistence of her 
crew, and-except so much coal only as may 
be sufficient to carry such vessel, if without 
any sail power, to the nearest port of her 
own country; or in case the vessel is rigged 
to go under sail, and may also be propelled 
by steam power, then with half the quantity 
of coal which she would be entitled to re- 
ceive, if dependent upon steam alone, and no 
coal shall be again supplied to any such ship 
of war or privateer in the same or any other 
port, harbor, roadstead, or waters of the 
United States without special permission, 
until after the expiration of three months 
from the time when such coal may have been 
last supplied to her within the waters of the 
United States, unless such ship of war or 
privateer shall, since last thus supplied, have 
entered a port of the Government to which 
she belongs.” But it should be borne in mind 
that the peculiar or particular stringency of 
our own municipal decrees or regulations re- 
garding our neutral obligations are by no 
means to be taken as a necessary measure 
or standard of what is permitted or forbidden 
by International Law. 

There have also been complaints on the 
part of the Japanese of the sinking of a Jap- 
anese coasting steamer near Tain Chin 
Island, presumably in Chinese waters, and 
there is said to have been considerable irrita- 
tion in Japan over the inability of the Chinese 
Government to compel a Russian gunboat 
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to leave Shanghai, as also of their inability 
or unwillingness to drive the Russians from 
the region on the west side of the Liao 
river... We are not sufficiently informed as 
to the facts in order to pass judgment upon 
all of these charges, but the sinking of a ves- 
sel in Chinese waters by either belligerent 
would be a gross violation of Chinese neu- 
trality for which ample apology or repara- 
tion should at once have been made. The 
refusal of a Russian war vessel to leave a 
Chinese port at the request of the Chinese 
Government would be wholly unwarranted 
and would constitute a serious breach of 
Chinese neutrality. But these are questions 
which, even assuming the facts to be as re- 
ported, might easily be settled without a re- 
sort to arms. As to the inability of the 
Chinese to secure the evacuation by Russia 
of the region west of the Liao river, or to 
protect that region from a possible Japanese 
invasion, these are points which require a 
closer examination and a fuller discussion. 
There has been a considerable newspaper 
controversy in respect to the neutrality of 
that portion of Manchuria which lies west 
of the Liao river, and of the treaty-port of 
Niu-Chwang, an important strategic point 
east of the Liao river and one of the termini 
of the Northern China Railway system. It is 
in this region that China’s neutrality has been 
“subjected to the severest strain and to the 
closest scrutiny and criticism,” as a recent 
writer in the Contemporary Review* predicted 
would be the case. This region, like the rest 
of Manchuria, was fully occupied by Russia 
in consequence of the Boxer uprising in 
1900." On April 8, 1902, Russia agreed to 
a gradual evacuation of Manchuria within 


* The Russians on their side have suspected 
China of a willingness to aid the Japanese to 
land in this region. 

2 See article on “The Neutrality of China” by 
D. C. Boulger in the Contemporary Review for 
April, 1904. 

3 This region had, however, been practically, 
though not definitely, under Russian control since 





eighteen months, and of this particular re- 
gion within six months, although she re- 
served to herself the right to guard the 
Russian railways. According to this treaty, 
Russia agreed to the “reéstablishment of 
Chinese authority in Manchuria,” which was 
to remain “an integral part of the Chinese 
Empire,” and also consented to “restore to 
China the right to exercise sovereign and 
administrative powers.”* This arrangement, 
however, never seems to have been fully car- 
ried out, owing, as Count Cassini says,’ to 
the “failure of China to furnish the required 
guarantees.””® 

China claims that this region is neutral and 
has included it in her declaration of neutral- 
ity. Russia has, however, declined to re- 
spect its neutrality, and has gone so far as 
to proclaim martial law at Niu-Chwang. 
She has re-occupied (?)' this district and has 
forbidden China to station troops within its 
borders. Yet, on the other hand, she has 
shown a disposition to hold China responsi- 
ble for the preservation of order in this 
territory and is said to have intimated that 


1898, when China leased Port Arthur and the 
Bay of Ta-lien to Russia, and at the same time 
granted her a railway concession through Man- 
churia from Siberia, including the right to garri- 
son and govern the territory along the line. A 
similar railway concession in Northern Man- 
churia had been obtained by Russia as early as 
I 


* Art. I. of the treaty. See Current History 
(XIL., pp. 292ff) for June, 1902. 

5 See article on “Russia. in the Far East” by 
Count Cassini in North American Review for May, 
1904. 

®° A portion of the Russian army seems, in- 
deed, to have been withdrawn, but the remainder 
were simply stationed at important places along 
the Manchurian railways. The Northern Chinese 
railway to Niu-Chwang was restored to China. 
In September, 1903, Russia undertook to restore 
Niu-Chwang and to evacuate Mukden on Oct. 
8, 1903, but this never seems to have been done; 
for, on Dec. 28, 1904, the Russian Minister at 
Peking informed the Chinese Foreign Office that 
“no further steps towards evacuation can be 
undertaken at present.” See Statesman’s Year 
Book for 1904, p. 516. 

7 The question mark indicates a doubt as to 
whether it had ever been really and wholly 
evacuated. 
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a landing of Japanese troops on its coast 
would constitute a violation of Chinese neu- 
trality for which China would be held re- 
sponsible. 

A great outcry was raised by the Ameri- 
can Press in consequence of the proclama- 
tion of martial law at Niu-Chwang on March 
twenty-seventh. This outcry was probably 
aggravated by the indiscreet action of the 
Russian police authorities in ordering some 
American (and British) flags on certain pri- 
vate buildings at Niu-Chwang to be hauled 
down. The Russian authorities seem to have 
been clearly within their rights in this mat- 
ter, but they wisely apologized for this ac- 
tion and the flags were restored to their 
former piaces upon the representations of the 
American consul. It was aiso reported that 
the foreign consuls at Niu-Chwang were 
notified that they were no longer to exer- 
cise consular jurisdiction and consular func- 
tions, especially those of extra-territorial 
jurisdiction, but this report does not seem 
to have been confirmed. It seems that cer- 
tain of their functions, especially those com- 
prehended under the term “extra-territorial- 
itv’’ were merely suspended, and that the 
foreign consuls are still permitted to exer- 
cise such of their duties as are compatible 
with the execution of martial law. We do 
not recall that it has been customary to de- 
prive consuls of their ordinary duties in time 
of war, but it could hardly be expected that 
they should be permitted to perform such 
service as would be inconsistent with the 
operation of military law. 

In declaring martial law at Niu-Chwang, 
as also in occupying the region west of the 
Liao river with troops, Russia was clearly 
acting within her rights and was guilty of no 
violation of neutral rights or of the neutral- 
ity of China. This region forms a part of 


* There seems to have been no protest at 
Washington. Of course if the flag had been re- 
moved from the official residence of the consul, 
the case would have been different. A prompt 
and ample apology would have been necessary. 





Manchuria which was at least impliedly ex- 
cepted from the application of the Hay Note, 
and has been practically in the possession or 
under the control of Russia since 1900. 
When Russia chose to “re-occupy” this re- 
gion with troops and to. declare martial law 
in the early part of the present struggle, all 
doubts as to its neutrality vanished and it 
became a part of the field of possible military 
operations for Japan as well as for Russia; 
for it would be absurd for Russia to make 
belligerent use of this territory while claim- 
ing any part of it as neutral in respect to 
Japan.” 

In conclusion, it may said that at the pres- 
ent date of writing,® there have been no 
serious or well-authenticated cases of the 
violation of Chinese neutrality, whether on 
the part of either belligerent or of China her- 
self, which would necessitate.the intervention 
of the Powers or would justify either belli- 
gerent in attacking China. Even if such vio- 
lations have occurred or should occur on the 
part of China, they ought to be treated with 
great leniency, especially by Russia, on ac- 
count of the serious difficulties of China’s. 
position and because of her military and 
administrative weakness. For this weakness 
and these difficulties Russia is in large meas- 
ure responsible. Any violation of Chinese 
neutrality on the part of either belligerent, 
short of actual invasion of Chinese territory, 
should be settled by diplomacy or arbitra- 
tion.* 


2 Russia seems to have made such claims in 
respect to the sea-coast. 


3 May 4, 1904. 

4 Since the above was written Niu-Chwang 
appears to have: been practically abandoned by 
the Russians, although it does not, at the pres- 
ent date of writing (May 20, 1904). seem as yet 
to have been occupied by Japanese troops. It 
will be interesting to notice the policy which the 
Japanese shall adopt in respect to the neutrality 
of Niu-Chwang and the region west of the Liao 
river. 

A curious and interesting story has come via 
London from Peking to the effect that the Rus- 
sian ministers at Séul and Peking have been try- 
ing to induce China to “take over” Niu-Chwang. 
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The purpose of such a proposal on the part of 
Russia (and we are inclined to credit the story 
because such methods are highly characteristic of 
Russian diplomacy), is, of course, obvious. It is 
intended to embarrass Japan in her future rela- 
tions with China and the Powers. But, apart 
from any question as to the ultimate disposition 
of this territory, Japan could not thus be de- 
prived of her right to the use of this region for 
military purposes. See editorial in N. Y. Times 
for May 15th. 

There has also been a report, emanating from 
St. Petersburg, to the effect that the Chinese 
have tacitly agreed to codperate with the opera- 
tions of the J: ipanese against Russia. The Japan- 
ese propose, it is said, to drive General Kuro- 
patkin’s forces into Mongolia. This, it is urged, 
would place the Russians in the position of in- 





vaders of Chinese or neutral territory, and would 
enable General Ma’s army to make reprisals, 
thus cleverly avoiding the infringement of Chi- 
nese neutrality by Japan or China. See N. Y. 
Times for May 16th. 

If Russian troops should be driven into Chi- 
nese territory, a well-known and indisputable rule 
of International Law requires that they be 
interned and kept there at Russia’s expense until 
the close of the war or until exchanged. China 
has again recently given repeated assurances of 
her intention to observe all her neutral obliga- 
tions toward both belligerents. For the recent 
attacks of Chinese bandits in Manchuria on Rus- 
sian outposts and coal mines, China can in no 
wise be held responsible unless they have been 
inspired or encouraged by the Chinese govern- 
ment. 





WON THE JURY. 


By Guy H. Ho .uipay, 
Of the Boston Bar. 


T was in the early days of the Southwest 

where the juries were apt to be more 
familiar with Spanish than with English. 
The case against the prisoner was strong. 
There was upon the evidence, offered by the 
district attorney, not a shadow of a doubt 
that the defendant had stolen the horse, and 
the cross-examination by his counsel had not 
helped matters in the least. In spite of all 
this, however, and the fact that horse-steal- 
ing in that region was more serious than 
murder or robbery, the defendant’s counsel, 
who was something of a student of human 
nature, as well as learned in the law, man- 
aged to win his case. As soon as he had 
learned from his client the weakness of the 
defense, he had sought out a Spanish speak- 
ing friend and had learned. from him four 
words of Spanish,—“Gentlemen of the jury.” 
He had practised on these until his accent 
was irreproachable. Then, when the time 
came for the argument, he arose deliberately 
and turning to the jury spoke those four 
words; all the Spanish he knew. 

In an instant, the district attorney was on 


his feet, objecting to the use of Spanish in 





the argument, that English was the official 
language of this country, that such an inno- 
vation was without precedent, and a great 
deal more to the same effect. But the de- 
fendant’s counsel waxed indignant also, and 
in the most urgent manner showed to the 
court that this case was of vital importance 
to the prisoner, that an argument to the jury 
lost half its force when filtered through an 
interpreter. Again and again, he shouted 
that it was the right, not only of the accused, 
but of the jury to have the argument made 
in a language that they could understand. 

Finally, as he had expected, the court de- 
cided against him, and the argument was 
finished in English. As he had also ex- 
pected, however, the jury, though unable to 
anderstand English well, had got the idea 
into their heads that he had wanted to ad- 
dress them in Spanish and had not been al- 
lowed to do so, and also got the notion that 
they themselves had in this way suffered a 
slight, and accordingly, with a fine disregard 
for the evidence, promptly gave their verdict 
in favor of the prisoner. 
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AN EXPERIMENT IN EVIDENCE. 


By WapDILL CATCHINGS. 


N experiment carried through recently 

by the Kent Law Club of the Harvard 
Law School, throws a rather startling light 
upon the accuracy of human testimony. Four 
members of the club were told to be on the 
steps of Austin Hall at one-thirty on Tues- 
day, February ninth, and to watch what 
happened between two other members of 
the club, Chalmers and MacGuire. They 
were told that they were to be witnesses in 
a jury trial to be held later, and they were 
put on their mettle to report accurately what 
occurred. One of the witnesses was sup- 
posed to be a friend of Chalmers, another a 
friend of MacGuire, the other two were to 
be disinterested onlookers. The events 
which were to occur were carefully rehearsed 
by Chalmers and MacGuire. 

At a little before two o’clock on February 
ninth, Chalmers and MacGuire met on the 
steps. After a few moments of general con- 
versation, they came to a disagreement. 
MacGuire, who stood directly in front of 
Chalmers, swore at him under his breath, 
and at the same time turned away toward the 
right. Chalmers reached forward, grabbed 
MacGuire by the left shoulder as he turned 
away and asked, “What was that you said?” 
He grabbed him rather severely, and Mac- 
Guire, thinking that he had been struck, 
turned and attempted to strike Chalmers. 
His arm was caught by a bystander, Poe. 

Chalmers did not realize that Poe had 
caught MacGuire’s arm and struck out 
sharply. In taking hold of MacGuire, Poe 
had pulled him around to the right again. 
Consequently Chalmers’ blow landed on 
MacGuire’s left arm just below the shoulder. 
MacGuire was then lead into the Law School 
building by Poe. 

Poe immediately came out again and re- 
monstrated with Chalmers for having hit 





MacGuire, while he was being held, and in a 
few moments when MacGuire himseif came 
out, Chalmers started to apologize. 

He said, “I am sorry [ hit you. I thought 
that you were going to hit me yourself.” 

MacGuire replied, “You not only hit me 
while Poe was holding me, but you hit me 
in the back. You are a coward.” 

When Chalmers became angry at this, 
MacGuire said that, although he had a good 
case against him for assault and battery, 
they would settle the matter then and there. 
Before any blows had been delivered, how- 
ever, the two were separated. 

Chalmers sued MacGuire for slander in the 
use of the words, “You hit me in the back.” 
MacGuire entered a general denial and also 
a plea of truth. 

The trial was held on February twenty- 
fifth, a little more than two weeks after the 
occurrence. On the afternoon of the occur- 
rence all of the witnesses were examined by 
counsel so that their ideas were crystalized 
while they were fresh in their minds. 

The first witness testified that he had heard 
the words “You hit me in the back.” As to 
the encounter, he stated that the parties were 
standing face to face; that MacGuire rushed 
forward and hit Chalmers—and then sprang 
back; that Chaimers then stepped forward 
and delivered a “swinging” blow—hitting 
MacGuire on the front of the body, a little 
to the left of the middle of the chest. He 
saw Chalmers touch MacGuire only this one 
time. -As to the presence and position of 
Poe, the witness had no distinct recollection. 
He remembered that Poe took hold of Mac- 
Guire and led him off, but he did not know 
exactly what had occurred between the time 
when Chalmers hit MacGuire and when Poe 
started away with MacGuire. 

The second witness, who was a friend of 
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Chalmers, heard MacGuire say not only “You 
hit me in the back,” but also “You are a 
coward”—and “I could have you arrested for 
assault and battery.” He testified, however, 
that MacGuire did not hit Chalmers, that he 
only advanced in a threatening manner. He 
thought that Chalmers had struck believing 
that MacGuire was about to strike him. He 
thought that the two were one to three steps 
apart and that MacGuire might be said to 
have sprung forward. When Chalmers hit 
out he thought that MacGuire’s right side 
was turned somewhat forward and that the 
latter was hit on the right side of the chest. 
He had little idea of what happened after this 
blow—until Poe led MacGuire into the build- 
ing. 

The third witness, MacGuire’s friend, gave 
decidedly the most accurate account. His 
recollection as to details was very complete. 
He was not asked by either counsel what 
was said. Asa matter of fact, he had heard 
the defendant utter the alleged words of 
slander. In testifying as to the details of the 
encounter, he was so clear and accurate that 
curiously enough some of the jurors in view 
of the rather confused accounts of the other 
witnesses, were firmly convinced that he must 
be lying. One part of his testimony was 
wrong. He stated that Chalmers hit Mac- 
Guire on the right shoulder, and that Poe 
took hold of MacGuire from the left side and 
turned him to the left. When later the 
actual facts were again acted out before him, 
he was amazed, stating that he had been 
more convinced of the truth of that portion 
of his testimony than of any other, and he 
says even now, that he has a clear mental 
picture of the right shoulder being forward 
and of the turning to the left. 

The fourth witness, curiously enough, did 
not hear MacGuire say that Chalmers hit him 
in the back. He was rather confused as to 
the details of the encounter, but testified that 
Chaimers hit MacGuire twice on the left 
that MacGuire seemed only 


arm, and 





threatening Chalmers. As to Poe, the wit- 
ness did not remember muck as to what he 
did. His most positive testimony was as 
to the hitting on the left shoulder, thereby 
testifying correctly to the one thing as to 
which all the other witnesses had been mis- 
taken. 

A review of the testimony of the four wit- 
nesses reveals several interesting facts. 
Three out of the four testified correctly to 
the use of the words “You hit me in the 
back,” and two of these remembered the ac- 
companying “You are a coward,” and “I 
could have you arrested for assault and bat- 
tery.” The words made no impression on 
one witness. As to the actions, the third wit- 
ness only saw what led up to the blow. Two 
—the first and second—were entirely mis- 
taken: one “saw” MacGuire strike Chalmers; 
the other “saw” the former spring forward 
threateningly. The fourth had a rather in- 
definite impression as to what led up to 
Chalmers’ blow. As to the blow itself, one— 
who in other respects proved the most ac- 
curate—thought that the blow was on the 
right arm, one thought that it was on the 
right side, the third thought that it was 
somewhat to the left of the middle of the 
chest, and the fourth alone perceived that 
the blow was on the left shoulder. The fact 
that there were seemingly two blows in rapid 
succession escaped all but this witness. 

It seems from this that as soon as each 
witness received a definite impression his 
efforts to impress this on his mind caused 
him to fail to observe what followed. A 
good illustration of this interesting fact, was 
that all four failed to notice what Poe did, 
and how he came to lead off MacGuire. 

It seems also that when the witness re- 
ceived this definite impression, his idea ot 
the accompanying details was what he 
thought likely to have happened rather than 
what he actually saw. These imagined de- 
tails made as vivid a part of his mental pic- 
ture as did the impression which he received 




















The Crime 


of “Hogamy.” 


385 





from the actual occurrences which made the 
definite impression. In this resulting menta: 
picture he was unable to distinguish in any 
way between what he imagined he had seen 
and what he had actually seen. He was as 
honestly convinced that he had seen the one 
as the other. 

Surprising as the result of this experiment 
has been, the conditions under which it was 
conducted were remarkably favorable for ac- 
curate testimony. The assault and the at- 
tending circumstances were extremely sim- 
ple, not lasting more than eight or ten min- 
utes. The witnesses were above the average 
in mental ability; two of them are among 
the highest rank men in the present second 
year class. They knew at the time that they 





would have to testify to the occurrence. Ac- 
cordingly every faculty was alertly directed 
toward accurate observation. They were on 
their mettle both to see exactly and to re- 
The fact 
that two were friends of the parties did not 
seem to make any difference; their better ac- 
quaintance with details may be attributed to 
their more trained minds. These facts, to- 
gether with the immediate examination of 
the witnesses by the counsel, all made the 
chances of obtaining an accurate account on 
the witness stand unusually favorable. 


port exactly. They were honest. 


Yet under such conditions it was impos- 
sible to convey to the jury what actually oc- 
curred. After listening to all of the testi- 


mony the jury were in hopeless confusion. 


THE CRIME OF ‘** HOGAMY.”’ 
By H.C... C. 


CERTAIN “daughter of Erin,” of 


many summers, and twice wedded, 
—once in Ireland where she left “her 
ould man to. shiit fur hisself and be- 
come silf-supparting,” and once at. a 


West— 


came into my office recently in a state of 


certain mining camp in the far 
considerable excitement, and while extract- 
ing a ten dollar bill from a tobacco sack, 
recited 


wud 


trouble follows: “Sure and 
it, 


neighbors o’ mine is all puttin’ their dirty 


her as 


ye beiive sor, but thim vinimous 
hids togither and sayin’ that Mrs. Pat Mulli- 
gan (and that’s mesilf) has broke the law and 
committed ‘hogamy’ and that they'll soon 
be about giting the shiriff after me, sure, 
and Mr. O’Hooligan, the only dacent man 
in the town, says I must see a lawyer to onct, 
and git all the advice I kin for ten dol'ars. 
He says I must buy a divarce, and thin 
shake the coort papers in the shiriff’s face, ‘f 


he ivir presoom to put his unsoightly mug 


| 


| 


inside my door. 


after dooin’! 


And that’s jist what I'll be 
How soon kin | buy a divarce 
irom one or the ither of them onery curs 
that I tied mesilf up to in a moment of silf- 
forgitfulness?” I told her that there was no 


such crime known to the law as “hogamy,” 


“Well, 


sur,” she explained, “ye see it’s jist this way, 


—was she sure that was the name? 


thim same dirty neighbors 0’ mine call it 
pigamy, but I calls it hogamy, sure I do, be- 
cause the fust time I ever heard the beastly 
name applied to mesilf, it come straight from 
one o’ thim; and till me now what difference 
can thai make whin it comes to buving a 
divarce?” So it gradually dawned on me 
that her dear neighbors had been whispering 
aroune that she had committed the crime cf 
that they 

Then T 
far 


bigamy, and had made threats 
would have her ‘arristed” for it. 
first 
as she knew to the contrary, was still living 


iscertained that her husband, so 


countrie” 


“ould 


at the same place in the 
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where she had left him “to shift for hisself 
and become self-supparting”—no letters hav- 
ing ever passed between them. ‘“Suppos- 
-ing,” I said, “that a divorce is what you 
need, and that I can get it for you, which 
of your two husbands do you prefer to be 
“I lave that entoirely te 

she promptly repliei, 


separated from?” 
you, sor,—entoirely,” 
the only provisio being that she “could git 
thim papers from the coort to shake in the 
shiriff’s face if he ivir presoomed,” etc. Then 
I told her not to worry about it, and to say 
nothing (a rather useless suggestion doubt- 
less under the circumstances) until I could 
wiite a letter to a certain magistrate “in the 
ould countrie” and find out if her first hus- 
band was still in the land of the living,— 
assuring her, as a matter of course, that she 
had nothing to fear in the meantime, as I 
would defend her “in coort” if the “shiriff 
should arrist her.” She gave me the last 
known address of husband No. 1 and went 
away well satisfied with my advice. 

In due time I received a reply from “the 
ould countrie” to the effect that “the gentle- 
iman enquired about had for over two vears 
past reposed peacefully” in a certain grave- 
yard where “he had been buried at public 
expense.” The magistrate added a note to 
the effect that he personally knew the man 
in question, and that as soon as he was 
thrown upon his own resources by the emi- 


gration of his wife, he commenced to waste 
away, “and being disinclined to work for a 
living, in due time had laid himself down 
and died.” I then found that his exit from 
this mundane sphere antedated, by several 
months, my ciient’s alliance with husband 
No. 2. I sent for her and told her she 
needed no “divarce,” and had committed no 
crime. ‘“Ye’ve done well, sor, but ye must 
put it a writing, and I'll nail it on me front 
door as a warnin’ to thim dirty neighbors 
and the sheriff, too, that I’m an honest loidy 
and know how to ‘consilt’ a lawyer whin my 
good name is set upon by sich as thim.” 
So it was “put in writing,” and for weeks 
afterwards Mrs. Mulligan’s front door was 
decorated with my “opinion” which had been 
tacked thereto, after the aforesaid lady had 
ornamented my letterhead with heiroglyph- 
ics of her own, intended to spell the word 
“WARNING.” Some daring miscreant 
upon a certain night, so I have been told, 
removed this “opinion” of mine from the 
door in question (it is the only one of all my 
“opinions” that has ever been published 
exactly as written), but Mrs. Mulligan has 
more than triumphed over her “vinimous” 
neighbors, and I have heard no more of 
either her domestic, or foreign, affaires de 
coeur, or of the crime of “hogamy” for which 
she at one time so feared “arrist.” 
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THE ENFORCEMENT ABROAD OF STOCKHOLDERS’ OR 
DIRECTORS’ LIABILITY. 


By JosepH HENRY BEALE, JR., 


Professor of Law in the Harvard Law School. 


NDIVIDUAL members of a corporation 

may in various ways incur a liability which 
it is desired to enforce in a foreign State. 
Before entering upon a discussion of the law 
upon this subject, it may be convenient to 
classify the cases of liability, since the power 
to enforce the obligation in a foreign State 
depends greatly upon the nature of it. 

1. The stockholder is liable at common 
law for his unpaid subscription for his shares. 
This is a purely contractual liability, on 
which the corporation or its representative 
may sue as upon any claim of the corpora- 
tion. 

2. By statute an additional liability is 
placed upon individuals. Thus the stock- 
holders are often made responsible for the 
debts of the corporation up to the par value 
of their stock; or for the debts until the 
whole amount of the capital has been paid in. 
So the directors are often made liable by 
statute for all debts contracted in excess of 
the capital stock. This liability, while statu- 
tory, is original; the stockholder or director 
is a party to the debt at the moment of its 
creation, he is, in fact, a statutory surety for 
the corporation under the circumstances de- 
scribed. Liability of this sort may either be 
a direct and absolute liability, or it may be 
indirect and contingent. If the liability runs 
directly to the corporation, it is quite 
analogous to the liability for calls; if it runs 
directly to the creditor, it may be enforced 
by him as he might enforce the liability of 
any other surety. But an indirect or con- 
tingent statutory liability must be enforced, 
if at all, in accordance with some particular 
provisions of the statute creating it. 

3. Another kind of statutory liability, not 
usually imposed upon stockholders, but often 


on directors, attaches to the individuals for 
all debts of the corporation by reason of 


| some wrongdong or omission of duty; as for 


instance, where the directors who file a false 
statement of the condition of the corporation 
are made liable for all its debts, whenever 
contracted, This is not an original liability, 
since at the time the debt was contracted the 
director was not a party to it. The debt 
to be sure, might happen to be contracted 
after the filing of the false return; but that 
would be a mere accidental circumstance. 
The nature of the liability is the same 
whether the debt was contracted before or 
after the director’s liability arose; the direc- 


_ tor is arbitrarily made responsible for it, and 


| w Lamson 146 Ill. 472, 34 N. E. 932; 


his liability was not counted upon by the 
creditor at the time the debt was contracted. 
This is the sort of liability which is com- 
monly called penal. 

In all these cases the 
the obligation is to be determined by 
the law of the State of charter. That 
law creates the obligation, and _ that 
alone can determine what liability it has 
created. The statutes of that State, as in- 
terpreted by its courts, determine the na- 
ture and extent of the liability.t. And accord- 
ingly, if by the law of the State of charter 
the stockholder may set off against his lia- 
bility a debt due to him from the corporation, 


existence of 


™ Nashua Savings Bank v. Anglo-American L. M. & 
A. Co., 189 U.S. 221; Morris v. Glenn, 87 Ala. 628; 
Young v. Farwell, 139 Ill. 326, 28 N. E. 845; Fowler 
Mandel v. 


| Swan Land & Cattle Co., 154 Ill. 177, 40 N. E. 462; 


First Nat. Bank wv. Gustin, 42 Minn. 327, 44 N. W. 198; 
Tompkins v. Blake, 70 N. H. 584, 49 Atl. 111; Mol- 
son’s Bank v. Boardman, 47 Hun, 135; Aldrich v. 
Anchor Coal Co, 24 Or. 32, 32 Pac. 756; Ball 7. Ander- 
son, 196 Pa. 86, 46 Atl. 366; Vance v. McNabb Coal 
& Coke Co. (Tenn. Ch. App.) 48 S. W. 235; Farr v. 
Briggs, 72 Vt. 225, 47 Atl. 793; Nimick v. Mingo Iron 
Works Co., 25 W. Va. 184. 
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being regarded as equitably liable only for 
the balance, he may do this in any State in 
which he may be sued.’ And if any special 
form of proceeding is required by the law of 
the State of charter, as for instance, that a 
judgment should first be obtained against 
the corporation before the individual can be 
sued, this procedure must be followed.’ 


I. 


A person who has subscribed for stock, 
and has agreed to pay for it, but has not done 
so, is evidently liable to the company for the 
amount he has subscribed, and this liability 
arises entirely from contract. Primarily a 
creditor of the corporation has nothing to 
do with it. The corporation must call for the 
payment of the subscription, and must then 
enforce its call by getting in the amount from 
the stockholders. This liability to respond to 
calls for unpaid subscription to the capital 
stock, is like any other debt due to the cor- 
poration. Upon this obligation suit may be 
brought in any State by the corporation,® or 
by its representative, as for instance its re- 
ceivert or assignee.® The amount of the call 
may be fixed by the directors, or if a receiver 
has been appointed it may be fixed by the ap- 
pointing court; and suit for the amount may 


The effect 


then be brought in any State.® 


* Mechanics’ Sav. Bank 7. Fidelity Ins. Co., 87 Fed. 
113; Broadway Nat. Bank v. Baker, 176 Mass. 294, 57 
N. E. 603; Sargent v. Stetson, 181 Mass. 371, 63 N. E. 
929; Ball 7. Anderson, 196 Pa. 86, 46 Atl. 366. 

* Fourth Nat. Bank wv. Francklyn, 120 U. S. 747. 

> Mandel v. Swan Land & Cattle Co., 154 Ill. 177, 40 


N. E. 462; Sigua Iron Co. v. Brown, 171 N. Y. 488, 
64 N. E. 194. 
4Mann v. Cooke, 20 Conn. 178; Fish 7. Smith, 73 


Conn. 377, 47 Atl. 711; Daytcn z. Borst, 31 N. Y. 435. 
In Vermont the foreign receiver is not allowed to sue 
in his own name. Murtey v. Allen, 71 Vt. 377, 45 Atl. 
752; Sparks v. Estabrooks, 72 Vt. 101, 47 Atl. 394. 

> Stoddard 7. Lum, 159 N. Y. 265, 53 N. E. 1108. 

® Hawkins zv. Glenn, 131 U. S. 319; Lehman z. Glenn, 
87 Ala. 618; Glenn v. Williams, 60 Md. 93; Mut. Fire 
Ins. Co. v. Phoenix Furniture Co., 108 Mich. 170, 66 N. 
W. 1095; Commonwealth Mut. Fire Ins. Co. v. Hay- 
den, 60 Neb. 636, 83 N. W. 992; Parker 7. Stoughton 


Mill Co., 91 Wis. 174, 64 N. W. 751 


of this order of assessment is to fix the 
amount which any stockholder liable under 
his contract of subscription should pay, and 
to authorize the receiver to bring suits 
against stockholders for the same, but not to 
determine whether any particular stock- 
holder is liable for anything; and one who is 
sued as stockholder may therefore interpose 
any personal defence, as for instance, that he 
is not a stockholder, or that the statute of 
limitations has run in his favor;’ or (where 
such defence is allowed in a similar action in 
the State of charter) that the call was for an 
illegal purpose and ultra vires.® 

But while a creditor has no direct right to 
come upon the stockholder, he may take ad- 
vantage of any method of reaching him open 
to him in the State where he sues. If the 
claim has not been enforced by the corpora- 
tion it is an asset, and if such remedy is per- 
mitted, a creditor may reach it either by gar- 
nishment or by a creditors’ bill. The sub- 
scribing stockholder should be treated in the 
same way as any other debtor of the com- 
pany. If the law of the forum permits the 
garnishment of such a claim, the creditor 
may reach it in that way.” Ifa creditor can 
reach the claim only by a creditors’ bill, he 
must thus proceed, making the corporation 
and all the stockholders parties.’® 

Where the stock was taken without any 
agreement to pay for it (as for instance, if it 
were in exchange for property of small value, 
or were given as a bonus to purchasers of 
bonds) there is no agreement to be enforced, 
and in the absence of a statute no creditor 
could claim a right against the stockholder. 


7Glenn v. Marbury, 145 U. S. 499, 506; Great West- 
ern Tel. Co. 7. Purdy, 162 U. S. 329. 

* Bank of China 7. Morse, 168 N. Y. 458, 61 N. E. 
774- 

9 Jn re Queensland Mercantile and Agency Co. [1891] 
1 Ch. 536. 

© Patterson v. Lynde, 112 Ill. 196; Tuttle v. Bank of 
Republic, 161 Ill. 497, 44 N. E. 984; Rule v. Omega S. 
& G. Co., 64 Minn. 326,67 N. W. 60; Aultman’s Ap- 
peal, 98 Pa. 505. 
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A creditor could have no right against a sub- 
scriber, founded on his agreement, unless the 
corporation could sue him on the contract.’ 
The case would, however, be different if the 
stock, purporting to be fully paid up, was 
issued at fifty per cent. of the par value; in 
spite of the statement contained in the share, 
the original subscriber still owes fifty per 
cent., and that amount may be collected from 
him in a proper proceeding.? 


II. 


Where by statute the stock is liable to 
assessment for the payment of debts, and a 
call has been made by the corporation or its 
representative, the amount due may be col- 
lected in another State, either by the corpora- 
tion itself* or by its receiver.* If by the law 
of the State of charter the stockholder is lia- 
ble to the creditor only, a receiver of the cor- 
poration cannot sue,® and conversely if the 
receiver is entitled to get in the amount, a 
creditor cannot sue in a foreign State.® 

Similarly, when the law of the State of 
charter creates a direct absolute liability of 
the stockholder to the creditor, there is an 
ordinary suretyship obligation, imposed on 
the stockholder at the time of the original 
transaction, and capable of being enforced 
by an ordinary action sounding in contract 
or debt. If the nature of the liability is such 
by the law that created it, that any creditor 
could sue any stockholder and recover from 
him up to the amount which he is liable to 
pay leaving for him to recover such contri- 
bution as may be due him from other stock- 


™ New Haven Horse Nail Co. v. Linden Spring Co., 
142 Mass. 349, 7 N. E. 773; Seymour v. Sturgess, 26 N. 
Y. 134; Christensen v. Eno, 106 N. Y. 97. 

? Guerney v. Moore, 131 Mo. 650, 32 S. W. 1132. 

3 Pfaff v. Gruen, 92 Mo. App. 560. 

+Howarth v. Ellwanger, 86 Fed. 54; Kirtley v. 
Holmes, 107 Fed. 1; Howarth v. Lombard, 175 Mass. 
570; Howarth v. Angle, 162 N. Y. 179, 56 N. E. 489; 
Cushing v. Perot, 175 Pa. 66, 34 Atl. 447 (semd/e). 
5 Hale v. Allinson, 188 U. S. 56. 
© Cushing v. Perot, 175 Pa. 66, 34 Atl. 447. 








holders, this liability may be enforced in any 
State.? 

“It certainly concerns the due administra- 
tion of justice that all stockholders, wherever 
they reside, should be compelled by proceed- 
ings somewhere to perform the statutory 
obligations. toward creditors of the corp. 4- 
tion which they have assumed by becoming 
stockholders. 

“The legislature of Kansas has chosen to 
give to the creditors of certain of its corpora- 
tions the security which the individual lia- 
bility of each stockholder affords, to the ex- 
tent prescribed by its statutes, leaving the 
burden of enforcing contribution from other 
stockholders on any stockholder who has 
been compelled to pay anything in discharge 
of the debts of the corporation. 

“Persons becoming stockholders in for- 
eign corporations can ascertain the nature 
and extent of the liability of the stockhold- 
ers in such corporations according to the 
laws of the State or country under which the 
corporations are organized, and they cannot 
complain if this liability is enforced against 
them.” 

Judgment in favor of the creditor against 
the corporation in its own State is ordinari- 
ly conclusive in every State against a stock- 


7 Flash v. Conn, 109 U. S. 371 (s. c. 16 Fla. 428); 
Whitman v. Oxford Nat. Bank, 176 U. S. 559; Han- 
cock Nat. Bank v. Farnum, 176 U. S. 640 (reversing 20 
R. I. 466, 40 Atl. 340); Rhodes v. U. S. Nat. Bank, 66 
Fed. 512; McVicar v. Jones, 70 Fed. 754; Mechanic’s 
Savings Bank v. Fidelity Ins. Co., 87 Fed. 113; Dexter 
v. Edmands, 89 Fed. 467; Hale ~. Hardon, 95 Fed. 
747; Ferguson v. Sherman, 116 Cal. 169, 47 Pac. 1023; 
Bell v. Farwell, 176 Ill. 489, 52 N. E. 346; Hancock 
Nat. Bank v. Ellis, 172 Mass. 39, 51 N. E. 207; Broad 
way Nat. Bank, v. Baker, 176 Mass. 294, 57 N. E. 603; 
Western Nat. Bank v. Lawrence, 117 Mich. 669, 76 N. 
W. 105; First Nat. Bank wv. Gustin, 42 Minn. 327, 44 
N. W. 198 (semdle); Guerney v. Moore, 131 Mo. 650, 
32 S. W. 1132; Tompkins v. Blakey, 70 N. H. 584, 49 
Atl. 111; Perkins v. Church, 31 Barb. 84; Howarth vz. 
Angle, 162 N. Y. 179, 56 N. E. 489; Aldrich v. Anchor 
Coal & Development Co., 24 Or. 32, 32 Pac. 756; Cush- 
ing v. Perot, 175 Pa. 66, 34 Atl. 447; Sackett’s Harbor 
Bank v. Blake, 3 Rich. Eq. 225. 

* Field, C. J., in Hancock Nat. Bank v. Ellis, 172 
Mass. 39. 
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holder as to the existence of the debt. A 
stockholder who was not actually before the 
foreign court may, however, show that the 
alleged debt was ultra vires.* 

But where the liability created by the 
statute is neither a direct liability nor 
an absolute obligation to any _individ- 
ual creditor, but a contingent liability 
which can be enforced only by some 
particular form of procedure, the liability 
cannot be enforced in another State, at 
least unless the latter State can provide 
some process suitable for the purpose.* For 
the particular result attained by the method 
provided in the State of charter must be at- 
tained in the foreign State, if the stockholder 
can be held there at all. No one can or 
ought to be he!d on his stockholder’s lia- 
bility in any other way.* 

It is often provided, for instance, in the 
State of charter (either by the statute itself or 
by the common law) that the stockholders 
shall be reached by a creditors’ bill in equity, 
in which all creditors may join, and to which 
all the stockholders and the corporation it- 
self must be parties. Where such is the law 
of the charter State, a stockholder in a for- 
eign jurisdiction may be reached neither by 
an action at law there® nor even ordinarily 
by a creditors’ bill there, since the corpora- 
tion and the other stockholders cannot he 
reached.® 


* American Nat. Bank v. Supplee, 115 Fed. 657; 
Howarth v. Lombard, 175 Mass. 570, 56 N. E. 888; 
Straw &c. Mfg. Co. v. Kilbourne, 80 Minn. 125, 83 N. 
W. 36; Elderkin v. Peterson, 8 Wash 674. 

2 Ward v. Joslin, 186 U. S. 142. 

3 Russell v. Pac. Ry., 113 Cal. 258, 45 Pac. 323; 
Yonng v. Farwell, 139 Ill. 326, 28 N. E. 845; Tuttle v. 
Bank of Republic, 161 Ill. 497, 44 N. E. 984; Lowry v. 
Inman, 46 N. Y. 119; Marshall v. Sherman, 148 N. Y. 
9, 42 N. E. 419; Nimick v. Mingo Iron Works Co., 25 
W. Va. 184; Finney v. Guy, 111 Wis. 296, 87 N. W. 
255; May v. Black, 77 Wis. to1, 45 N. W. 949. 

4 Pollard v. Balley, 20 Wall. 520, 527; Fowler v. Lam- 
son, 146 Ill. 472; Remington v. Samana Bay Co., 140- 
Mass. 494; Rice v. Hosiery Co., 56 N. H. 114; Howarth 
v. Angle, 162 N. Y. 179, 56 N. E. 489; and cases cited 
in the preceding note. 

5 Erickson v. Nesmith, 15 Gray 221. 

© Erickson v. Nesmith, 4 Allen 233. 





“We have no jurisdiction that will reach 
such corporation out of this commonwealth, 
and having no assets here, and the same is 
true of the stockholders residing in New 
Hampshire. A bill in equity in Massachu- 
stts is therefor not the remedy intended to 
be prescribed by the statute of New Hamp- 
shire creating and regulating the liability of 
stockholders in a manufacturing corporation 
in New Hampshire. It is urged on the part 
of the plaintiffs that great practical evil may 
result from thus refusing to charge a party 
here who is an actual stockholder of a cor- 
poration in New Hampshire, but who resides 
without its limits. To this it may be replied, 
that it would be a much more serious evil 
to hold that the whole matter of winding up 
the concerns of a bankrupt corporation of 
New Hampshire, ascertaining ‘who are its 
creditors, who its stockholders, what is the 
amount of its assets, and how are the same 
to be distributed, should be transferred to 
the jurisdiction of Massachusetts by reason 
of the residence here of a single member of 
such corporation. There seems to be no 
practical mode of dealing with such corpora- 
tion and its members, when seeking to 
charge the latter upon their statute liability, 
but to proceed in the manner prescribed by 
the statute creating such liability, and in the 
local jurisdiction where the corporation was 
established and carries on its business, and 
by whose local statutes alone the liability 
exists.” 

In most cases it will be possible to obtain 
relief by proceeding in the State of charter, 
since the courts there have jurisdiction over 
the corporation and for this purpose, at least, 
over all the stockholders; and a judgment 
having been obtained in that State proceed- 
ings upon the judgment may then be brought 
in the stockholders’ State. This is not al- 


7 Dewey, J. in Erickson v. Nesmith, 4 Allen 233. 


8 Broadway Nat. Bank v. Baker, 176 Mass. 294, 57 N. 
E. 603; Tompkins v. Blake, 70 N. H. 584, 49 Atl. 111. 





Enforcement A broad of Stockholders’ or Directors’ Liability. 391 





ways possible, as for instance, where the cor- 
poration has been dissolved. But the im- 
possibility of obtaining relief is no hardship 
of which the creditor has a right to complain. 
Since his right is entirely dependent upon 
the statutes of the State of charter, he is 
entitled to claim no more than that State 
grants. 

A stockholder’s contingent liability can 
therefore be enforced in another State, if 
at all, only when the remedy provided by the 
statute is such that it is capable of use in 
the other State. But it is doubtful 
whether such liability can be enforced 
by original action in a foreign State even if 
a suitable form of proceeding can there be 
found. 

“This court does not take jurisdiction of a 
suit to enforce this liability of stockholders 
in a foreign corporation, not because it would 
be a suit to enforce a penalty or a suit op- 
posed to the policy of our laws, but because 
it is a suit against a foreign corporation 
which involves the relation between it and its 
stockholders, and in which complete justice 
only can be done by the courts of the juris- 
diction where the corporation was created.’ 
If the enforcement of the liability involves a 
determination of the internal affairs of the 
foreign corporation, clearly no action will lie; 
and it may well be held that an action which 
requires the parcelling out of corporation 
debts among the stockholders does involve 
such determination. It is accordingly held 
in most jurisdictions that where there is no 
direct and absolute obligation from the 
stockholder to the corporation or the credi- 
tor no action will be allowed in a foreign 
State.® 

* Remington v. Samana Bay Co., 140 Mass. 494. 


? Field, J., in Post 7. Toledo, C. & S. L. R. R. 144 
Mass. 341, 345- 


3 Evans v. Nellis, 187 U. S. 271: State Nat. Bank vz. 
Sayward, £6 Fed. 45; Elkhart National Bank v. North- 


western I.can Co., 87 Fed. 252; New Haven H. N. Co. 
zv. Linden Spring Co., 142 Mass. 349, 7 N. E. 773: 
Bank of North America v. Rindge, 154 Mass. 203, 27 
N. E. 1o1s; Coffing v. Dodge, 167 Mass. 231, 45 N. E. 





It is sometimes asserted that the views of 
the courts are changing, that the doctrine 
just stated is yielding to a more liberal view, 
and that today a creditor may pursue such a 
remedy in any State which can do justice be- 
tween the parties.* And there is indeed much 
ground for this opinion. In several jurisdic- 
tions successive suits founded upon the same 
statutory liability have been decided, the first 
against and the second in favor of the plain- 
tiff.© But the later case is in every case con- 
sistent with the former; a direct liability of 
the individual stockholder to each creditor 
was not alleged in the earlier case, but was 
alleged and proved in the later case.°® 

If the stockholders’ liability is penal, it can- 
not be enforced in a foreign State; but the 
stockholder’s liability, whether absolute or 
contingent, is usually an original one, and 
not penal upon any theory.’ 


ITI. 


The liability of a director is in almost 
every case direct and absolute. The creditor 
is entitled to sue the director as a party ab- 
solutely liable for the debt, and to recover 
judgment without joining either the corpora- 
tion or the other directors. No difficulty of 
procedure is involved, therefore, and if the 
liability is to be regarded as a contractual 
one there is no reason why recovery should 


928; Crippen v. Laighton, 69 N. H. 540, 44 Atl. 538; 
Marshall v7. Sherman, 148 N. Y. 9, 42 N. E. 419; Barnes 
v. Wheaton, 80 Hun, 8; Bank of Virginia v. Adams, 1 
Pars. Eq. 534; Bates v. Day, 198 Pa. 513, 48 Atl. 407; 
May v. Black, 77 Wis. 101; McLaughlin v. O’Neill, 7 
Wyo. 187. 

4 See this view well and vigorously expressed in Pfaff 
v. Gruen, 92 Mo. App. 560. 


5 State Nat. Bank v. Sayward, 91 Fed. 443 and Ilale 
v. Hardon, 95 Fed. 747; Tuttle 7. Nat. Bank of Repub- 
lic, 161 Ill. 497, 44 N. E. 984 and Bell v. Farwell, 176 
Ill. 489, 52 N. E. 346; Coffing v. Dodge, 167 Mass. 
231, 45 N. E. 928, and Hancock Nat. Bank v. Ellis, 172 
Mass. 39, 51 N. E. 207; Marshali v. Sherman, 148 N. 
Y. 9, 42 N. E. 419, and Howarth v. Angle, 162 N. Y. 
179, 56 N. E. 489. 

© See, for instance, the language of the Court in 
Flash v. Conn, 109 U. S. 371, 380; Howarth vz. Angle, 
162 N. Y. 179, 189, I9I. 

7 Flash v. Conn, 109 U. S. 371. 
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not be had against the director in a foreign 
State. But if the liability is penal, the ob- 
ligation is not to be enforced outside the 
State which created it. 

In the State courts the question, what is a 
penal obligation, appears to be well settled. 
If the directors’ obligation formed part of the 
original contract, and is given the creditor 
to prevent his personally suffering a loss of 
his claim because of some misconduct of the 
director, it is remedial, and may be enforced 
in any State. Such a statute as that making 
the directors liable for debts contracted in 
excess of the capital stock creates a liability 
which may be enforced in any State.* 
“Where the purpose of a statute is to furnish 
a remedy to creditors who have been injured 
by the directors’ violation of the requirements 
of the statute, the liability of such officers is 
contractual, and actions upon such statutes 
are transitory and can be brought in any 
State in courts of competent jurisdiction.’ 

[f on the other hand the liability is imposed 
upon the director as a punishment for not 
doing his duty, as for instance, for failure to 
file a report or for misrepresentation con- 
tained in such report, and enures to.the bene- 
fit of the creditor without regard to the credi- 
tor’s injury or even to the time of contract- 
ing the debt—if in short, the liability is im- 
posed for some act or neglect in no way con- 
nected with the contracting of the debt, the 
obligation is a penal one, and cannot be en- 
forced in a foreign State.® 

To the same effect are decisions of the 
courts that liability of the sort just de- 


! Field v. Haines, 28 Fed. 919; Neal 7. Moultrie, 12 
Ga. 104; ex parte Van Riper, 20 Wend. 614; Farr 7. 
Briggs, 72 Vt. 225. 

*,Tyler, J., in Farr v. Briggs, 72 Vt. 225. 

3 Flash v. Conn, 109 U. S. 371 (seméle); Mitchell v. 
Hotchkiss, 48 Conn. 9; Diversey v. Smith, 103 IIl. 378; 
Halsey v. McLean, 12 All. 438; Derrickson v. Smith, 
3 Dutch. 166; Woods v. Wicks, 7 Lea 40; Stephens v. 
Fox, 83 N. Y. 313. On this ground enforcement of the 
director’s liability in a foreign State was refused in First 
Nat. Bank v. Price, 33 Md. 487, though in that case the 
liability would seem to have been purely remedial. 





scribed is penal, and therefore does not sur- 
vive,* and that a judgment obtained against 
the corporation in an action on the contract 
is res inter alios, and cannot be shown in an 
action against the director.® 

The Supreme Court of the United States, 
however, has taken a different view of this 
question. It has expressed the opinion that 
no obligation will be refused enforcement as 
penal in a foreign State unless it arises out of 
the commission of a crime.® In this opinion 
Mr. Justice Gray followed the reasoning of 
the English Privy Council on a Canadian ap- 
peal,’ and held that the statutory liability of 
a director for filing a false return is not penal, 
but may be enforced by a creditor by an 
action brought in a foreign State. 

In support of this doctrine no authority 
quite in point was cited except the decision 
of the Privy Council; nor is it believed that 
at that time any such authority existed. The 
cases in State courts holding such obligations 
penal were cited without attempting to dis- 
them. The support 
of its view referred to cases 
(previously cited in this article) where the 
remedy was clearly remedial; and to a few 
cases in which it is difficult to discover how 


court in 
several 


tinguish 


the question under consideration was in any 
way involved. The view expressed in the 
case cannot be regarded as sound in prin- 
ciple. 

This doctrine was not necessary to the de- 
cision of the case before the court, either in 
the Privy Council or in the Supreme Court 
of the United States. In both cases the ques- 
tion was whether action could be brought in 
a foreign State upon a judgment obtained 
against the director in the State of charter. 

4 Fisher v. Graves, 80 Fed. 590; Stokes z. Stickney, 
96 N. Y. 323. 

5 Chase 7. Curtis, 113 U. S. 452; Miller 7. White, 50 
N. Y. 137; Whitney Arms Co. v. Barlow, 63 N. Y. 62. 


® Huntington vz. Attrill, 146 U. S. 657. 


7 Huntington v. Attrill [1893] A. C. 150, reversing S. 
C. 17 Ont. 245, 18 Ont. App. 136. 
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How far the dictum in Huntington v. At 
trill will be followed when the question is act- 
ually presented in the Supreme Court of the 
United States it is difficult to say. It is 
naturally followed in the inierior Federal 
courts.’ 

A proceeding against a director in such a 
case, though an action for a penalty is not a 
criminal proceeding; and if action is brought 
against the director and judgment obtained 
in the State of charter, the judgment will be 
enforced everywhere. The origina! claim, 
which was not enforceable in a foreign State, 
merged in the judgment; and that being an 
ordinary judgment inter partes, effect is given 
to it in a foreign State.*. By this method the 
director may always be reached, if the incor- 


? First Nat. Bank v. Weidenbeck, 97 Fed. 896. 
? Huntington v. Attrill, 146 U. S. 657, reversing 
Attrill 7. Huntington, 70 Md. ror. 





porating State will have it so: for even if the 
director is not an inhabitant of that State. a 
valid judgment may be had against him un- 
der a statute providing that any member of 
the corporation shall be subject to the juris- 
diction of the courts of the State. Judgment 
having been obtained in the State of charter 
may then be enforced anywhere. No in- 
justice is done, therefore, by the refusal of a 
foreign State to enforce such provisions. 


IV. 

When one stockholder or director is 
obliged to satisfy a claim against the corpora- 
tion, because of his statutory liability to do 
so, a claim for contribution from his fellow- 
stockholders or fellow-directors arises which 
may be enforced in any jurisdiction.® 


3 Allen v. Fairbanks, 45 Fed. 445; (but see Sayles vz. 
Brown, 40 Fed. 8); Nickerson v. Wheeler, 118 Mass. 


295. 
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THE JUDICIAL HISTORY OF INDIVIDUAL LIBERTY. 


VI. 


By Van VECHTEN VEEDER, 
Of the New York Bar. 


HIS period (1688-1789) witnessed the rise 
and development of the press as an organ 
of public opinion. On May 3, 1695, the Li- 
censing Act expired, and since that day there 
has been no censorship of the press in Eng- 
land. Within a fortnight the first real news- 
paper made its appearance, and the history 
of this great factor in civilization had begun. 
But no sooner had the press escaped the 
clutches of the licenser than it compromised 
its character and imperiled its freedom by 
becoming the instrument of party rancor. 
With a construction of the law of 
libel inherited from the Star Chamber 
it was an easy matter for the domi- 
nant party to suppress criticism and 
to crush its critics. The former was accom- 
plished by means of stamp taxes, and the 
latter by prosecutions for criminal libel. The 
law was rigorously enforced under William 
III. and Anne, but the long supremacy of 
Walpole brought a period of general tolera- 
tion. Walpole was indifferent to pubtic at- 
tack and openly avowed his contempt for the 
public press. Although the mass of political 
writers might well be described as “a herd 
of wretches whom neither information can 
enlighten nor affluence elevate,” the press 
was, nevertheless, slowly gaining in influ- 
ence. During the period from about 1760 to 
1792 it rose above party and justified its 
claim to represent public opinion. This 
period, heginning with the activities of John 
Wilkes and ending with the excesses of the 
French Revolution, is one of the most impor- 
tant eras in the history of the liberty of the 
press. It was then that the nation, excluded 
from representation in a servile and corrupt 
House of Commons, found utterance in the 
public press. 
The first notable trial for seditious libel 





| 


aiter the Revolution was that ut Tutchin, in 
1704 (14 St. Tr. 1905). Tutchin was a char- 
acteristic specimen of the low class party 
scribbler of the time. He had fallen into 
Jeffrey’s clutches after Monmouth’s Rebel- 
lion, and had been sentenced to imprison- 
ment for seven years, together with a whip- 
ping each year through every market-town 
in Dorsetshire—which involved a whipping 
every fortnight during the term of his im- 
prisonment. He managed to escape this 
punishment, however, by catching smalipox, 
and upon his recovery he was able to pur- 
chase a pardon. Among many subsequent 
adventures he is said to have called on Jef- 
freys, when, after the Revolution, the latter 
was confined in the Tower, and to have im- 
pressed upon him some obvious reflections 
on the irony of fate. He was finally beaten 
so severely for one of his scurrilous libels 
that he died of his injuries. 

Tutchin was brought to trial before Lord 
Chief Justice Holt in 1704 for a libel in The 
Observator. He had said, in substance, that 
the ministry was corrupt and the navy ineffi- 
cient. For this statement, which would now 
pass unnoticed, he was tried and found guilty 
of seditious libel, in order that (to use the 
language of the prosecuting attorney, Sir 
Thomas Powis) “men might be warned of 
the difference between liberty and licentious- 
ness.” He was ably defended by Sir James 
Mountague,! who succeeded in arresting 

*Mountague’s opening was very graceful: “I can 
hardly say I am counsel with Mr. Tutchin, because I 
have never seen him but upon recording his appearance 
in open court; and he has not thought fit to send us 
any instructions till this morning, when we were just 
going down to Westminster. But I do suppose this 
remissness in his temper does proceed from the inno- 
cency of the accusation against him, and he has a mind 
to let the world see how easy it is to make his defense, 


since he has pitched upon me for his advocate, and 
given me so little time to prepare myself for it.” 





396 





The Green Bag. 





judgment upon a technical error. Lord 
Chief Justice Holt did not instruct the jury 
directly that they must take the law from 
him, although such was the effect of what 
he told them. His charge is very interesting 
for its complete inversion of modern ideas oi 


free discussion of public affairs: 





nothing can be worse to any government 
than to endeavor to procure animosities as 
to the management of it; this has been al- 
ways looked upon as a crime, and no govern- 
ment can be safe without it being punished.” 

In 1731 Franklin was tried for a similar 
political libel (17 St. Tr. 626; 22 1b. 973, n). 
































JOHN TUTCHIN. 


“To say that corrupt officers are appointed 
to administer affairs is certainly a reflection 
on the government. If people should not be 
called to account for possessing the people 
with an ill opinion of the government, no 
government can subsist. For it is very ne- 
cessary for all governments that the people 
should have a good opinion of it. And 


He had published in The Craftsman the fam- 
ous “Letter from The Hague,” said to have 
been written by Lord Bolingbroke. This 
letter censured the policy of the govern- 
ment with reference to the Spanish treaty 
of 1729, charging the ministry with inca- 
pacity and perfidy. The prosecution was 
conducted by two future chancellors, Philip 
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Yorke and Charles Talbot, and it is inter- 
esting to observe their conception of the 
liberty of the press. “The liberty meant,” 
said Yorke, “is to be understood of a legal 
one: he may lawfully print and publish what 
belongs to his own trade; but he is not to 
publish anything reflecting on the charac- 


that law, or exceeds that liberty of the press, 
he is to be punished for it as well as for 
breaking other laws or liberties.” The de- 
fense was confined mainly to the small ques- 
tion whether the expression “certain minis- 
ters” meant the king’s ministers, for Lord 


Chief Justice Raymond ruled in explicit 

















LORD CHIEF JUSTICE RAYMOND. 


ter, the reputation and administration of his 
majesty or his ministers; nor yet to stain 
the character or reputation of any of his 
subjects; for, as I said before, that to scan- 
dalize and libel people is no part of his trade, 
so I say that it is only that liberty of the 
press which he is to use that is regulated by 
law and subjected to it; and if he breaks 





terms that the jury were to judge only of the 
fact of publication and the application of the 
language; the question of libel was for the 
court alone. 

Owen’s case (18 St. Tr. 1203), in 1752, 
is significant as the first case (unless the case 
of the Seven Bishops be so regarded) in 
which an English jury exercised their power 
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of returning a general verdict of not guilty 
in a case of libel. Owen was charged with a 
libel on the House of Commons. He had 
published the statement that the commit- 
ment of Alexander Macdonald by the House 
for his behavior at the Westminster election 
was unjust and oppressive. His counsel 
Camden among them—urged the jury to 
acquit on the ground that the publication had 
not been proved either malicious or false; 
but Lord Chief Justice Lee directed the 
jury in the usual way. The jury returned a 
verdict of not guilty. Thereupon, on motion 
of the attorney general, the jury were asked 
whether they thought the evidence oi Owen’s 
publication of the book by selling it was 
not sufficient to convince them that he did 
sell it. “At which,” says the report, “the 
foreman appeared a good deal fluttered, 
and could only answer, ‘Not guilty.’” 

The most conspicuous single figure in 
the judicial history of individual liberty is 
John Wilkes. This is not the place to dwell 
upon the contradictory elements of thts 
great agitator’s character. It is creditable 
to Wilkes that he broke away from the prof- 
ligacy and beastly humors of his early asso- 
ciates, Sandwich, ‘Dashwood, Potter and 
their fellow rakes of the Medmenham Abbey, 
and turned to politics. The government 
journals, the Briton and the Auditor, had al- 
ready raised up a critic in John Entick’s 
Monitor; but the establishment of the North 
Briton by Wilkes marks a new era in jour- 
nalism. Wilkes met the heavy handed 
violence of the Briton with a_ virulence 
and ferocity that ultimately overpowered 
Lord Bute and drove from office. 
When it became apparent from the King’s 
speech at the opening of Parliament in 
1763 that the administration pro- 
posed to. carry Bute’s obnoxious 





him 


new 
out 


policy, Wilkes published the famous Number 
forty-five of the North Briton, in which he 
stigmatized the king’s address as “the most 
abandoned instance of ministerial effrontery 


| 
| 


ever attempted to be imposed upon man- 
kind.” The article was not conspicuously 
intemperate, and it was certainly not unjust, 
but it goaded the king and his ministers 
to frenzy. The law officers of the crown 
pronounced the article to be a seditious libel, 
and by a strained exercise of prerogative a 
general warrant was promptly issued for the 
arrest of the authors, printers and publish- 
ers of the North Briton. Forty-nine persons, 
including Wilkes, were arrested on suspicion 
under this general warrant. It was soon dis- 
covered that Wilkes was the author of the 
obnoxious article, and an information for 
criminal libel was at once filed in the King’s 
Bench (19 St. Tr. 982 et seqg.). Released 
from prison upon a writ of habeas corpus, on 
the ground of privilege as a member of Par- 
liament, Wilkes brought an action against 
Wood, the under-Secretary of State and 
obtained a verdict of £1000 damages (19 
St. Tr. 1154). A few days later Leach, one 
of the printers who had been arrested on sus- 
picion recovered a verdict of £400 for false 
imprisonment (19 St. Tr. 1002). The case 
went off without a judicial determination 
of the chief points raised. The attorney gen- 
eral avoided a decision on the legality of 
general warrants by conceding that the war- 
rant had not been pursued. But enough was 
said by the court to make it plain that the 
judges would in a proper case hold that gen- 
eral warrants to seize the person were illegal. 
Next, John Entick, the suspected author of 
the Monitor, brought an action against the 
messengers who had seized all his books and 
papers under a general search warrant (19 
St. Tr. 1030). Lord Camden held, in an able 
and vigorous opinion, that such warrants, 
which had originated in the practice of the 
Star Chamber, and had been unjustifiabiy 
continued since the expiration of the Licens- 
ing Act of Charles II., were absolutely il- 


legal. 
Meanwhile the government pursued 
Wilkes through his private papers. Among 
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the papers found in Wilkes’ possession was 
an Essay on Woman, an obscene parody of 
Pope’s Essay on Man. Witkes had amused 
himself in his earlier day with a printing 
press, and this was one of his productions. 
The piece bore no name, and it seems certain 
that Wilkes’ share in this affair was limited 
to printing it. At all events, only a few 
copies had been printed for private circula- 
tion among the friends with whom Wilkes 
then associated. No offense had been com- 


ing reprinted number forty-five of the North 
Briton and of having written the Essay on 
Woman. As he did not appear for sentence 
he was outlawed for contumacy. Thus the 
ministry thought they had got rid of Wilkes; 
but they mistook their man and the strength 
of the public feeling which had been aroused. 
Wilkes wearied at length of continental life, 
and in February, 1768, he audaciously 
appeared in London and announced him- 


self as a candidate for Parliament for 


ON tn 





Komneragmatore 


JOHN WILKES. 


mitted or had been intended against public 
morality; yet the House of Commons, at 
the instigation of the notorious rake, Lord 
Sandwich, voted the poem an obscene libel 
and a breach of privilege, and the Lords 
called for Wilkes’ prosecution. Expelied 
from the House of Commons, and suffering 
from wounds received in a duel, Wilkes 
joined his daughter in Paris. His enemies 
made the most of his absence. He was found 
guilty by the court of King’s Bench of hav- 


London. Although he had entered the 
secure his election, 
his boldness aroused the greatest enthusi- 
asm. He immediately came forward again 
as a candidate for the County of Middle- 
sex, and was triumphantly elected. The 
news of this victory excited the greatest en- 
thusiasm among the London populace. For 
two days the city was practically at the mercy 
of the mob. On April twentieth, Wilkes, 
pursuant to his promise, surrendered himself 


contest too late to 
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to the Court of King’s Bench. His prison 
at once became a storm centre. On May 
tenth the government, under pretence of fear- 
ing a riot, rashly sent a regiment of soldiers 
to guard the King’s Bench prison, together 
with a letter from the Secretary of State, 
Lord Weymouth, to the local magistrate, 








| 
| 





planned a massacre. The House of Com- 
mons immediately voted this publication a 
libel, and for this as well as his former of- 
fenses, Wilkes was again expelled from the 
House. The same ceremony of reélection 
and expulsion was gone through with again, 


with the addition of the fatal mistake on the 











THOMAS, 


urging him to make use of the soldiers in 


case of disturbance. In the inevitable con- 


flict which ensued several persons were 
killed or wounded. Wilkes succeeded in 


securing a copy of Lord Weymouth’s letier, 
and had it printed in the St. James Chronicle, 
together with some comments of his own in 


which he accused the ministry of having 


LORD ERSKINE. 


part of the House of declaring Wilkes dis- 
In April, 1770, 
Wilkes’ term of imprisonment came to an 
He had already been elected alderman, 


qualified from membership. 


end. 
and as such had been instrumental in forc- 
ing Parliament to remove the embargo upon 


the publication of its debates. He was now 


elected sheriff of London, and in 1774 lord 
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mayor. In the same year he was elected for 
the fifth time member of Parliament, and, 
after ten years’ varied experience, in which 
he had made some lasting contributions to 
individual liberty, he took his seat. 

In the midst of the excitement caused by 
the prosecution of Wilkes, Junius’ letters 





sold by his servant in his shop, but it did. 
not appear that Almon knew of or author- 
ized the sale. Lord Mansfield held that a 
publisher was criminally liable for the acts 
of his servants, unless proved to be neither 
privy nor assenting to the publication. This 
doctrine, taken in connection with the action 





LORD 


appeared. His famous Letter to the King 
appeared in the Moruing Advertiser of De- 
cember 19, 1769. Informations were im- 
mediately filed against the printers and pub- 
lishers of the letter. Almon, the bookselier, 
was first tried for selling the London Museum, 
in which the libel had been printed (20 St. Tr. 
803). The paper was proved to have been 





CAMDEN. 


of subsequent judges in excluding exculpa- 
tory evidence, rendered publication of a libel 
by a publisher’s servant proof of criminality. 
Lord Mansfield also repeated in this case 
the doctrine which he had laid down in the 
case of the printers of the North Briton, that 
it was the province of the court alone to 
judge of the criminality of a libel. 





402 





The Green Bag. 





In the case of Miller, the publisher of the 
Evening Post (20 St. Tr. 870) there was no 
question as to publication, but Thurlow and 
Glynn, the opposing counsel, respectively 
attacked and defended Junius’ letter itself. 
Lord Mansfield directed the jury in his usual 


way. He admitted that they had the legal 


King, the jury adroitly avoided Mansfield’s 
direction by finding the defendant “guilty 
of printing and publishing only,” a verdict 
which the court held to be so uncertain as to 
necessitate a new trial. 

A still more vigorous attack upon Lord 
Mansfield’s doctrine was made by Thomas 





JUSTICE BULLER. 


power to give a general verdict of not guilty, 
but denied their moral right to do so unless 
they doubted the fact of publication or the 
truth of the innuendoes. The jury boldly 
took the matter into their own hands, and 
returned a verdict of not guilty. 

On the trial of Woodfall (20 St. Tr. 895), 
the original publisher of Junius’ letter to the 


| 
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Erskine in the case of the Dean of St. 
Asaph (21 St. Tr. 847). The Dean was pros- 
ecuted for the publication of a Dialogue on 
the Principles of Government, which had been 
written by his brother-in-law, Sir William 
Jones. In view of the public agitation for a 
change in the representative system, the 
diaiogue was designed to make plain the 
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fundamental principles of government. In a 
preface to the Dialogue the Dean said: “If 
the doctrines which it slightly touches in 
a manner suited to the nature of a dialogue 
be ‘seditious, treasonable and diabolical,’ 
Lord Somers was an incendiary, Locke a 
traitor, and the Convention Parliament a 


Erskine defended ‘on the ground that the. 
publication was innocent; and he insisted 
that it was the province of the jury 
to determine the fact. Justice Buller 
charged the jury, however, in accordance 
with the rules laid down by his predecessors, 


that the only issues for them to determine 





LORD CHIEF 


pandemonium. But if those names are the 
glory and boast of England, and if that con- 
vention secured our liberty and happiness, 
then the doctrines in question are not only 
just and rational, but constitutional and salu- 
tary; and the reproachful epithets belong 
wholly to the system of those who so 
grossly misapplied it.” 





JUSTICE KENYON. 


were the fact of publication and the meaning 
of the innuendoes. If they found a verdict 
of guilty, it was still open to the defendant, 
he said, to move in arrest of judgment upon 
the ground that there was no criminality in 
the publication. The jury returned a verdict 
of “guilty of publishing only.” Thereupon 
a long discussion ensued between court, 
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counsel and jury. Justice Buller told the 
jury that their verdict was not correct; if 
they added the word “only” it would nega- 
tive the innuendoes, which they stated that 
they. did not mean to negative. Erskine in- 
sisted that the verdict was similar to that 
given in Woodfall’s case and should be re- 
corded. In the end, however, the jury ac- 
cepted Justice Buller’s statement of their 
verdict. At the following term Erskine 
moved for a new trial, and upon the rule 
then granted he delivered before the Court 
of King’s Bench a very elaborate and power- 
ful argument in support of his views. But 
that argument was unsuccessful. Lord Mans- 
field asserted that the uniform practice, which 
Justice Buller had simply followed, was “not 
to be shaken by arguments of general theory 
Erskine afterward 
succeeded in arresting judgment on the 


or popular declamation.” 


ground that the matter set forth in the in- 
dictment was not libellous. 

In 1789 Erskine very skilfully secured the 
acquittal of Stockdale, a London bookseller, 
charged with the publication of a libel on the 
House of Commons (22 St. Tr. 237). The 
pamphlet in controversy was designed to 
answer the charges against Warren Hast- 
ings, which had been printed and circulated 
long before Hasting’s trial. The writer of 


the pamphlet plainly asserted that the 


charges against Hastings had their origin 


in misrepresentation and falsehood; that 


the House of Commons, in the prosecution 
of some of the charges, was “a tribunal of 
inquisition rather than a Court of Parlia- 
ment,” and that the impeachment was car- 


ried on from “motives of personal animosity, 
not from regard to public justice.” Al- 
though Lord Chief Justice Kenyon directed 
the jury in the usual way, Erskine secured an 
acquittal upon his theory that the pamphlet, 
as a whole, referred, not to the House of 
Commons as a whole, nor to the public con- 
duct of its members, but to the proceedings 
of particular persons, and that the aver- 
ments which were necessary to sustain the 
information were therefore untrue. 

Three years later, through the efforts of 
Charles James Fox and of Lord Camden, the 
doctrine which Erskine had so eloquently 
advocated was adopted by statute in Fox’s 
Libel Act of 1792. 

The prosecution of Horne-Tooke, in 1777 
(20 St. Tr. 651), for publishing a statement 
that the British troops employed against the 
Americans were murderers, deserves men- 
tion, in passing, for the cleverness, as well 
as the impudence, with which this experi- 
enced agitator defended himseli. He dis- 
played much skill in avoiding Lord Mans- 
field’s rulings on the question of intent; and 
although he sorely tried the patience of the 
chief justice, he was allowed remarkable lati- 
tude in his energetic but unsuccessful efforts 
to avoid conviction. 
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-M-Y-R-N-A, to the majority of us, spells 
To Mr. Justice David Josiah 
His parents 


“rugs.” 
Brewer it spells “birthpiace.” 
were foreign missionaries at that place at 
the time of his birth. This fact would appear 
to be explanatory of his Scriptural names, 
but as a matter of fact his first name is that 
of his maternal grandfather, David D. Field 
(to whom not only this country, but the 
whole world, owes a debt of gratitude be- 
yond computation), and his middle name is 
that of his father. 

David D. Field was a Congregationalist 
minister of Massachusetts. He was also the 
father of the famous men of that name, the 
most famous of whom was Cyrus W. Field, 
upon the fruits of whose gigantic brain, un- 
ceasing perseverance, and indomitable will 
we feast twice a day. Justice Brewer was 
brought to this country during his early 
childhood by He attended 
school in Connecticut and college at Wes- 
leyan and Yale, from which iatter he gradu- 
ated in 1856. After completing his law 
studies he located for a short time with his 
uncle, David Dudley Field. He subsequently 


his parents. 


went to Kansas, where he eventually settled. 
He was first elected to the Bench of that 
State in 1862, when he was but twenty-four 
vears of age, and again two years later to 
the District Court for the first judicial dis- 
trict of Kansas. In 1870, again in 1876, and 
vet again in 1882, he was elected to the 
Bench of the Supreme Court of Kansas. In 
1884 he was appointed Judge of the Circuit 
Court of the United States for the Eighth 
Circuit. His eminent attainments received 
their just recognition when in the month of 
December, 1889, he was appointed by Presi- 
dent Harrison to the Supreme Court of the 
United States to fill the vacancy created by 
the death of Mr. Justice Matthews. At the 


May, 1904. 
time when Justice Brewer became the junior 
member of that tribunal, his uncle, Mr. Jus- 
tice Stephen J. Field, was one of its senior 
members. and 
and 
will 
will 


Never before had an uncle 
a nephew sat together upon that bench, 
it is safe to predict that many years 
elapse before the wheel of fortune again 
effect such a combination. 

Justice Brewer has demonstrated the cor- 
rectness of at least two of the statements con- 
tained in the proverb that 
“Early to bed and early to rise 
Makes a man healthy, and wealthy, and 

wise.” 


He retires about nine o’clock and rises at 
the stroke of four, beginning 
many it would be ending the 
large cup of black coffee. 


the day (for 
night) with a 
His tong service 
upon the bench and his varied experiences 
inexhaustible fund of 


furnish him with an 


anecdotes, which, with the assistance of an 
unusually keen sense of humor, lose nothing 
in the telling. Besides possessing this happy 
trait, he is an orator of no mean ability, and 
the tribute which he paid to Mr. Justice Har- 
lan on the occasion of the dinner given to the 
latter in recognition of his twenty-five vears 
the 


piece of eloquence. 


of service upon Bench, was a master- 

In his family and social relations he is 
charming; as a law lecturer he is unsur- 
passed; as a member of those international 
boards of arbitration upon which he has been 
induced to serve, he has evidenced the pos- 
session of qualifications which preéminently 
fit him for such work; as a jurist he has won 
the confidence, respect, and admiration of the 
entire Bar, and has earned tor himself the 
right to be reckoned among the most distin- 
guished of the celebrated family to which he 


belongs. 
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The President of the United States has 
again appointed a non-resident to the bench 
of the Supreme Court of the District of 
Columbia. ‘This Court is composed of a 
Chief-Justice and five Associate-Justices. 
The Court of Appeals is composed of a 
Chief-Justice and two Associate-Justices. 
Of this entire number there are but two who 
were residents of the District of Columbia 
at the times of their appointments. Of the 
balance, three are from Maryland (two of 
whom still reside in that State), two are from 
Ohio, one from Texas, and one from North 
Carolina, who is to be succeeded by one from 
Vermont. The citizens of the District pay 
one-half of the salaries of these judges. 
Among other official positions filled by non- 
residents, appointed by the President or by 
the Commissioners of the District under 
Congressional “pressure,” are the following: 
the Recorder of Deeds, the City Post- 





master, the Superintendent of Insurance, the 
Sealer of Weights and Measures, the Super- 
intendent of the Board of Associate Chari- 
ties, and the Intendant of the Almshouse. 

The salaries of all of these officials, except 
the city postmaster, are paid exclusively by 
the citizens of the district. With these facts 
in mind, it is not remarkable that indigna- 
tion was expressed at a mass meeting of the 
Bar, convened for the purpose of uniting 
upon a candidate for a vacancy upon the 
District bench, when, in spite of the fact 
that the retiring justice was to remain upon 
this bench for at least a month; in spite ot 
the fact that the Senate had adjourned; in 
spite of the fact that the President knew of 
the prospective meeting, he appointed an- 
other non-resident less than an hour before 
the time fixed for that meeting. 


ANDREW Y. BRADLEY. 


TO YOUNG LAWYERS. 


By GEORGE BIRDSEYE. 


When you begin to study up your case, 
Straight put yourself in your opponent’s piace. 
For know the danger that you apprehend 

Is always less a danger to defend. 


Make all his points as tho’ they were your own, 
Then turn and fight each side yourself, alone. 


Don’t fear hard work, if you your brain would trust; 
The brain will not wear out as soon as rust. 


Don’t stand upon another’s legs; depend 

On self alone, the safest, surest friend. 

In all law business, to the weak, the rocks 
Upon the road are merely stumbling blocks. 
But to the strong, alert, the way is shown 

To make of each an easy stepping stone. 
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HE case of Pollard v. Pollard, which has 

engrossed public attention for some 
weeks, is a peculiarly pertinent illustration of 
the admirable way in which jurisprudence is 
administered in England, and of the keen 
oversight which is exercised by the State to 
prevent the abuse of processes of law de- 
signed for the relief of innocent members of 
the community. In the United States the stat- 
utes of the various States providing for dis- 
solution and annulment of marriages are, 
without exception, wise and equitable. In 
England a wife cannot obtain a divorce from 
her husband unless she can prove that he has 
beén guilty of adultery and desertion, or ot 
adultery and cruelty, while the husband may 
divorce his wife for adultery alone. Thus, 
although the husband may be guilty of ex- 
treme cruelty and the wife may suffer to the 
limits of her endurance both physical and 
mental tortures, the only relief the law af- 
fords is a decree of separation. The divorce 
statutes of the United States are conceived 
in a more liberal spirit, and afford either 
spouse relief in cases where the other by con- 
duct or circumstances, such as cruelty, deser- 
tion, habitual drunkenness, conviction of 
crime or insanity, renders proper conjugal 
relations impossible. It is notorious, how- 
ever, that these wise laws are, in many parts 
of the country, so carelessly and negligently 
administered as to constitute a scandal. In 
undefended cases the judge appears to take 
the view that he has no right to enquire into 
the bona fides of the applicant, but must enter 
a decree if upon the face of the pleadings 
it appears that he has jurisdiction and the 
ex-parte evidence satisfies the letter of the 
law. 

In England, on the contrary, the judge in 
an undefended case submits the whole pro- 
ceedings to the strictest scrutiny, and, if 
there is the slightest suspicion of irregu- 








May, 1904. 


larity, practically constitutes himself counsel 
for the absent respondent. Nor does the 
enquiry stop at the trial, for according to the 
English procedure there must elapse an 
interval of six months between the decree 
nist and the decree absolute. During this 
time the King’s Proctor takes it upon him- 
self to enquire into every undefended case 
and if he discovers that there has been any 
irregularity in the proceedings, or any want 
of good faith on the part of the petitioner, or 
any collusion between the parties, or that 
anything has been kept from the knowledge 
of the judge at the trial, he promptly inter- 
venes, and opposes the making of the decree 
absolute. He does not wait for the respond- 
ent to make complaint, or for third parties 
to object. On his own initiative he puts the 
power of the government into operation to 
prevent imposition upon the court and the 
miscarriage of justice. 

In the case of Pollard v. Pollard, above 
referred to, Mrs. Pollard obtained a divorce 
decree nist from her husband on the ground 
of his cruelty and adultery. There was no 
defence. Soon afterwards it came to the 
knowledge of the King’s Proctor that the 
evidence against the husband had been ob- 
tained by a well-known detective agency 
called “Slaters.” Although the wife was or 
had been, a waitress in a restaurant fre- 
quented by mea in the business part of Lon- 
don, and the husband was living with his 
mother in Plymouth on a few shillings a 
week, sent to him by his wife, the money paid 
to Slaters for procuring the evidence against 
the husband aggregated the enormous sum 
of thirty thousand dollars. This was supplied 
by a wealthy young man, a friend of the pe- 
titioning wife. The Agency sent detectives 
to Plymouth to keep observation upon the 
husband in the hope of getting proof of his 
misconduct, but they were unsuccessful, and 
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so reported to their principals. A fresh de- 
tective was then put upon the quest, who, 
acting upun his instructions, took the hus- 
band, who was a dissipated, weak man to 
Jersey, got him intoxicated and conducted 
him to a house of ill-iame. He then brought 
him back to Plymouth, having paid the en- 
tire expenses of the trip, including those in- 
curred in the house of ill-fame. One Os- 
borne, the solicitor to the Agency, and who 
had the conduct of the divorce case, con- 
sidered that it would not be safe to rely upon 
evidence obtained in this way, and he himselt 
visited Plymouth to assist the detectives in 
getting sufficient evidence at that place. 
Through his exertions a woman of the town 
was found who was persuaded to say that 
she recognized Pollard as a man who had 
visited her. Upon this the petition for di- 
vorce was filed, with the resu!t stated. 

The trial of the case upon the King’s Proc- 
tor’s intervention involved the bringing to 
London of a large number of witnesses, 
from Jersey, Plymouth and elsewhere. It 
lasted eight or nine days, and, in addition 
to the Solicitor General, two leading juniors 
were briefed by the King’s Proctor. The ex- 
penses which must have been very heavy 
were defrayed in the first instance by the 
government, although as the King’s Proctor 


succeeded and an order for costs was made: 


against Osborne and the proprietor of Slat- 
ers, much of the outlay was recovered from 
these persons. Nevertheless the govern- 
ment took the risk of this large expenditure 
in order to maintain the purity of its process. 

The trial illustrates another feature in 
English procedure. The issue involved the 


gravest consequences to Slater’s Agency, 
the profits of which, it was revealed at the 
trial, were very great, and also to Osborne, 
who if the charge of fraud was proved 
against him, would be struck off the rolls. It 
was therefore contested bitterly. Notwith- 
standing this not a single question was ad- 





dressed to the jurors who were not sworn on 
their voir dire, and not an objection was 
made to any one of them. Twelve men were 
called into the box and sworn, and the triai 
began. Furthermore, although the case 
lasted eight or nine days, during which no 
less than 8,798 questions were addressed in 
chief or in cross-examination to the numer- 
, not a single exclamation of 
“I object” was heard during the trial. It 
should not be inferred from this that there 
were any infractions of the rules of evidence, 
or that less attention is paid in this country 
than in the United States to such rules. The 
absence of objections is attributable to two 
facts, first, that counsel are punctilious in 
avoiding the putting of any question which 
from any point of view is objectionable, and, 
second, that no bill of exceptions is neces- 
sary in case of appeal. A notice of appeal 
delivered to the other side is all that is neces- 
sary to obtain a hearing in the appeilate 
court, and, once there, the judges will hear 


ous witnesses 


whatever counsel have to say as to errors 
at the trial, but in no case will a judgment or 
verdict be disturbed on the ground of the 
wrongful exclusion or admission of evidence, 
unless the appellate judges are satisfied that 
such evidence so admitted or excluded ma- 
terially affected or might have affected the 
result of the trial. 

The consequences of the Pollard case 
have, in fact, been most serious to those who 
were found guilty of making a fraudulent 
case against the husband. Slater and Os- 
borne and three or four of the detectives 
have been arrested and will doubtless be 
shortly tried at the Old Bailey for interfer- 
ing with the course of justice. Slaters’ busi- 
ness will be ruinously affected, and Osborne 
will doubtless be struck from the rolls. The 
moral effect of the proceedings as a deterrent 
to those tempted to trifle with the Courts 
cannot be over-estimated. 

Sturr Gown. 
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NOTES. 


NEAR-SIGHTED CLERK—You do_ solemnly 
swear to tell the truth, the whole truth and 
nothing but —— 

Attorney—Hold on there! No! I’m the 
attorney for the defence. 


‘MISTER JEDGE,” called out the colored 
witness, after he had been on the stand a 
full hour, “kin I say one word, suh?” 

“Yes,” replied the judge, “what is it?” 

“Hit’s des dis, suh. Ef you'll des mak de 
lawyers set down and keep still two minutes 
en giv me a livin’ chance I’ll whirl in en tell 
de troof.” 

Tue judge of the police court was examin- 
ing an important eye-witness of a fracas, 
with the following result: 

“You were present when the assault took 
place?” 

“Yes, your honor.” 

“And did you take cognizance of the bar- 
tender of the place?” 

“T don’t know exactly what they called it, 
but I took what the others did.” 





In an Irish court an old man was called 
into the witness box, and being near sighted, 
instead of going up the stairs that led to the 
box, mounted those that led to the bench. 
The judge took the mistake good hum- 
oredly. 

“Ts it a judge you want to be, my good 
man?” he asked. 

“Ah, sure, your honor,” was the reply, 





“I’m an ould mon now and mebbe it’s all 
I’m fit for.” 


A younc Iowan who had been studying 
law at home for several years, recently pre- 
sented himself, with a large class, before 
the Supreme Court and was examined for 
admission to the bar. When the result was 
announced the aspiring genius sent this tele- 
gram to the home folk, anxiously awaiting 
the result: 

“Examination splendid; all judges enthu- 
siastic. They wish for a second next year.” 





A CLEVER cross-examiner but a poor hand 
for remembering names and faces was re- 
cently cross-examining a witness of the op- 
position, with this result: 

Lawyer—How long haye you resided 
here? 

Witness—All my life. 

Lawyer—What, continuously? 

Witness (hesitatingly)—Well, no, sir, not 
all the time. 

Lawyer— Aha, I thought so; now tell us 
just where you were when you were not 
here. 

Witness—I was in the penitentiary. 

Lawyer—Good, that’s what I thought. 
Now tell this jury why you were sent to the 
penitentiary? 

Witness—You defended me, sir. 


THE court crier of a certain United States 
Circuit Court recently made an amusing 
blunder by simply changing one word in 
the usual opening announcement, commenc- 
ing with “Oyez, ovez,” and concluding with 
“And God save this honorable court and 
these United States.” The crier was a little 
rattled on the morning in question and when 
the august judge had appeared started his 
regular cry correctly but ended it with: 
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“And God help this honorable court and 
these United States.” 

The judge did not notice the alteration, 
although most of the auditors did. After- 
wards the matter was reported to the court 
by the clerk. 

“Oh,” said the judge, “since he did not 
say ‘And God damn this honorable court,’ 
it is all right.” 


“ce 





Two peculiar sentences have recently been 
pronounced in State court for criminal of- 
fences. Allen Brown, a Texas negro, con- 
victed of attempted criminal assault, was 
sentenced in the district court of Cherokee 
county to 1,000 years in the penitentiary. If 
his time is reduced two months a year for 
good behavior Brown will be a free man in 
A. D. 2738. California furnishes the other 
instance. John H. Wood, leader of the con- 
victs who escaped from the Folsom peniten- 
tiary last summer and who is now serving a 
life sentence, was recently convicted of mur- 
der in the second degree. Judge Hart did 
not impose another punishment, but ordered 
the prisoner to appear 100 years from that 
date to receive sentence. 


Most Indiana lawyers during the past sev- 
enty years have heard the story of Cuppy’s 
recognizance, but the tale has not travelled 
far out of the State, and, especially since it 
possesses the merit of truth, it is worthy 
of perpetuation in a wider field. 

When, in 1835, Salamonie township in 
Jay, then Randolph county, was organized, 
one Henry H. Cuppy was chosen to sit as 
the local ’squire. His first case was about 
a dog. William Bunch had been offended by 
Philip Brown’s dog and brought an action to 
require the owner to make the animal, which 
was reputed to be cross, keep the peace. 
Brown was arrested and brought to the mag- 
istrate’s log cabin in the woods for a hear- 
ing. He admitted the charge, the law was 
laboriously examined, and an order was en- 
tered that the defendant should be bound 
over to the higher court. 

But now the judge was in a great dilemma, 
for there fell upon him the necessity of draw- 


ing a recognizance. After long and dijigent 
search, with the aid of the parties and wit- 
nesses, a form entitled “recognizance” was 
found in the vagrancy act. Cuppy, being 
but an indifferent scribe, invited the defend- 
ant, who had some education, to write the 
instrument, which he forthwith set himself 
to do. He soon came to the words “John 
Doe and Richard Roe” in the form and sug- 
gested to the ’squire that they did not seem 
to fit the case. Cuppy deliberated seriously 
for a spell and then decided. 

“Them words is in the law. I didn’t make 
the law an’ I didn’t put ’em thar. Ef it ain’t 
right ’tain’ my fault. You jest copy that 
thing like it’s printed.” 

So John Doe was bound over to appear at 
the next’ term of court at Winchester to 
stand his trial for vagrancy on the charge of 
Richard Roe. The fictitious names of sure- 
ties employed in the printed form were sol- 
emnly written down and Brown went home. 
Having written the document himself Brown 
felt bound by it and in due season appeared 
for trial, but whether for his own vagrancy 
or that of the dog does not appear in the 
record. 





A story is told of an eminent lawyer re- 
ceiving a severe reprimand from a witness 
whom he was trying to browbeat. It was an 
important issue, and in order to save his 
cause from defeat it was necessary that the 
lawyer should impeach the witness. He en- 
deavored to do it on the ground of age, in 
the following manner: 

“How old are you?” asked the lawyer. 

“Seventy-two years,” replied the witness. 

“Your memory, of course, is not so bril- 
liant and vivid as it was twenty years ago, is 
it?” asked the lawyer. 

“T do not know but it is,” answered the 
witness. 

“State some circumstance which occurred, 
say twelve years ago,” said the lawyer, “and 
we shall be able to see how well you can re- 
member.” 

“T appeal to your Honor,” said the wit- 
ness, “if I am to be interrogated in this man- 
ner; it is insolent!” 
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“You had better answer the question,” re- 
plied the Judge. 

“Yes, sir; state it!” said the lawyer. 

“Well, sir, if you compel me to do it, I will. 
About twelve years ago you studied in Judge 
’s office, did you not?” 

“Yes,” answered the lawyer. 

“Well, sir, I remember your father com- 
ing into my office and saying to me. ‘Mr. 
D —, my son is to be examined tomor- 
row, and I wish you would lend me $15 to 
buy him a suit of clothes.’ I remember also, 
sir, that from that day to this he has never 
paid me that sum. That, sir, I remember as 
though it were yesterday.”—Philadelphia 
Ledger. 











Over in the rookery known as the New 
York County Courthouse, the clock in one 
of the trial rooms was being repaired. 
George C. Barrett, long a brilliant member 
of the local judiciary, chanced to be in the 
building at the moment and wandered, for 
auld lang syne, into the chamber where the 
chronometer in question hangs and where 
in former years he had dispensed justice. 

“That clock and the repairing of it,” he 
remarked to the attorney who accompanied 
him, “reminds me of a droll experience I 
had in this room with the late Counselor 
Nolan. It occurred shortly after this hand- 
some watch was presented to me.” And the 
jurist rehearsed it. 

Nolan, who was one of the most eccentric 
and plausible of Irish-Americans, had a case 
on Judge Barrett’s calendar, but did not ar- 
rive in the court-room until it had been 
called twice and marked “dismissed.” On 
learning, to his consternation, what had hap- 
pened, he made an earnest appeal to have 
the case restored. 

“You are more than half an hour late,” 
replied Barrett, pointing to the clock. “It is 
the duty of counsel who have cases on the 
calendar to be here when the calendar is 
called.” 

“Shure, your Honor, shure it is,” said 
the “barrister,” as he called himself, “but 
that clock there, vour Honor, is one of the 





clocks put in by the ‘Tweed ring.’ Your 
Honor won’t trust a Tweed clock against an 
honest man.” 

When the roar of laughter, in which the 
judge joined heartily, had subsided, Barrett 
pulled his new watch from his pocket, and 
retorted: “But, counselor, I find the clock 
shows the same time exactly as my watch.” 

“Thin,” exclaimed the counselor, in his 
richest brogue, “I must make my confes- 
sion. The reason I was half an hour late is 
that I was out around the court-house try- 
ing to collect the overdue subscriptions for 
your Honor’s beautiful watch.” 

Nolan’s case was put back on the calen- 
dar.—New York Evening Mail. 

Tuat well known legal light of the State of 
Washington, James Hamilton Lewis, is fond 
of telling of the vicissitudes he experienced 
during the days when he had first hung out 
his shingle. 

“In Boise City, Idaho,” says Mr. Lewis, 
“I was once called upon to undertake the de- 
fense of a Texan who during a visit to our 
city had in the course of an altercation rather 
seriously done up one of our prominent citi- 
zens. 





“During the progress of the trial I ob- 
served that our Texan friend seemed not in 
the least worried as to the outcome. Things 
looked bad for him and I told him so. Yet 
he didn’t worry a bit. One day I said to 
him: 

“ “My friend, you’re taking’ this matter a 
trifle too complacently. I desire to impress 
upon you the fact that there is a very fair 
chance that you'll be jailed for this.’ 

“Whereupon, for the first time, the Texan 
began to evince signs of alarm. 

“ “Say, sport,’ said he, ‘is that right?’ 

“ “Tt certainly is,’ I replied. 

“At this the Texan began to stride about 
the.room, all the time pulling fiercely at his 
big mustache. Finally he stopped and, 
bringing down his fist upon the table be- 
tween us, he yelled: 

“ “Then, by hell, I've got to get a law- 
ver!’ ”—New York Press. 
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CORRESPONDENCE. 
To the Editor of THE GREEN Bac: 

Sir:—Does International Law permit neu- 
tral nations to supply coal to Japan or Rus- 
sia? Is coal contraband? 

Although the introduction of the use of 
coal into ships of war began early in the last 
century, the Crimean war was the first mari- 
time struggle of importance in which such 
vessels were propeiled by steam power. Con- 
fronted by new conditions, Great Britain, af- 
ter stopping coal on the way to a Russian 
port, applied to that commodity the doctrine 
of conditional contraband, ciaiming that it 
was an article which was employed in a 
double capacity. When the question arose 
again in 1859, in the war between Austria 
and France, the British foreign office warned 
British merchants that “it appears to Her 
Majesty’s government that, having regard to 
the present state of naval armaments, coal 
may, in many cases, be rightly held to be 
contraband of war, and, therefore, that all 
who engage in the traffic must do so at a 
risk from which Her Majesty’s government 
cannot relieve them.” 

Mr. Lewis Cass, United States Secretary 
of State, writing in 1859, said on the ques- 
tion whether coal was contraband: “The at- 
tempts to enable belligerent nations to pre- 
vent all trade in this most valuable accessory 
to mechanical power have no just claim for 
support in the law of nations; and the United 
States avow their determination to oppose 
them, so far as their vessels are concerned.” 
Again, in 1885, Mr. Bayard, Secretary of 
State, wrote: “It is also to be observed that 
the fact that certain articles of commerce are 
contraband does not make it a breach of neu- 
trality to export them. There has not been 
since the organization of our government a 
European war in which, in full accordance 
with the rules of International Law, as ac- 
cepted by the United States, munitions of 
war have not been sent by American citizens 
to one or both of the belligerents; vet it has 
never been doubted that the munitions of 
war, if seized by the belligerent against 
whom they were to be used, could have been 








condemned as contraband. The question, 
then, is whether furnishing to belligerents 
coal and life-shells, which appear to have 
composed the cargo of the British vessels 
which gave rise to this correspondence, is a 
breach of neutrality, which the law of nations 
forbids. The question must be answered in 
the negative as to coal, and the same con- 
clusion must be adopted with regard to life- 
shells, which are said to be projectiles used 
in the bringing to shore or rescue of wrecks. 
Under these circumstances, it is not per- 
ceived why in the present case the United 
States authorities should intervene to pre- 
vent such suppiy from being iorwarded to the 
open ports of either belligerent. Even sup- 
posing such articles to be contraband of war, 
and consequently liable to be seized and con- 
fiscated by the offended belligerent,.it is no 
breach of neutrality for a neutral to forward 
them to such belligerent ports, subject, of 
course, to such risks. When, however, such 
articies are forwarded directly to vessels of 
war in beltigenert service, another question 
arises. Provisions and munitions of war sent 
to belligerent cruisers are unquestionably 
contraband of war. Whether, however, it is 
a breach of neutrality by the law of nations 
to forward them directly to belligerent 
cruisers, depends so much upon extraneous 
circumstances, that the question can only be 
properly decided when these circumstances 
are presented in detail.” 

When the British neutrality proclamation, 
issued upon the outbreak of the War of the 
Rebellion, came up for discussion in the 
British House of Lords, the Foreign Secre- 
tary (Lord Granville), after referring to arti- 
cles clearly contraband, said: “There are cer- 
tain other articles, the character of which, 
can be determined only by the circumstances 
of the case”—a remark which seems to have 
been made more definite by Lord Brougham 
that coal might be contraband “if furnished 
to one belligerent to be used in warfare 
against the other,” and by a still more precise 
statement by Lord Kingsdown, better known 
as Thomas Pemberton-Leigh, that “if coals 
are sent to a port where there are war steam- 
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ers, with a view of supplying them, they be- 
come contraband.” In accordance with such 
ideas, coal has been listed by the British 
Admiralty as “conditional contraband.” The 
same conclusion has been reached by our 
own government, and the Naval War Code 
declares coal conditionally contraband 
“when destined for a naval station, a port of 
call, or a ship or ships of the enemy.” 

The United States enjoyed the benefit of 
the English regulation in the matter of the 
Geneva award, in which it was held that 
“if an excessive supply of coal! is connected 
with other circumstances which show that it 
was used as a veritable res hostilis, then there 
is an infraction of the second article of the 
treaty.” 

Germany, going even further than the 
United States and Great Britain, maintained 
during the war of 1870, with France, that the 
English government should not only regard 
as contraband all cargoes of coal bound for 
the French fleet in the North Sea, but that 
all exports of coal to French ports should be 
prohibited. It should be specially noted, 
however, that some European countries have 
always assumed a contrary position. In 1859, 
France deciared that coal was not contra- 
band, and she repeated that assertion in 
i870. Among those who upheld her in that 
contention may be mentioned Russia, who, 
during the West African Conference at Ber- 
iin in 18&4, vigorously protested against the 
inclusion of coal among articles contraband 
of war, declaring that she (Russia), would 
“categorically refuse her consent to any arti- 
cles in any treaty, convention, or instrument 
whatever, which wou'd imply its recognition” 
as contraband. But this view appears to 
have been adandoned, for the Russian rules 
of war, published officially at St. Petersburg 
on February 28th last (printed in New York 
Times of 29th), contain the following clause 
(H. of Rule VI): “Every kind of fuel, such 
as coal, naphtha, spirits, cfc., will be regarded 
as contraband of war.” 


LAWRENCE IRWELL. 
Buffalo, N. Y., May 5, 1904. 


| 


NEW LAW BOOKS. . 
It is the intention of The Green Bag to have its 
book reviews written by competent reviewers. 

The usual custom of magazines is to confine 

book notices to books sent in for review. 

At the request of subscribers, however, The 

Green Bag wil! be glad to review or notice 

any recently published law book whether 

received for review or not. 
FEDERAL Equity PRocEDURE: A Treatise on 
the Procedure in Equity in the Circuit 

Courts of the United States, including 

Appeals and Appellate Procedure. By C. 

L. Bates. 2 Vols. Chicago: T. H. Fiood, 

and Company. 1901. (Ixii.+1409 pp.) 

A book published in 1901 can hardly be 
called a new law book. At any rate it should 
not call for extended notice, but the genuine 
excellence of Mr. Bates’ work and the fur- 
ther fact, that it has not been reviewed in 
the columns of THE GREEN BaG may well 
justify a word of hearty praise. 

The abolition of the system of common 
law and equity pleading has not destroyed 
the fundamental distinction, even in code 
States, between law and equity, although a 
simplified and single form of action has taken 
the place of the former elaborate and scien- 
tific forms of pieading in common: law and 
equity courts. The knowledge of strict com- 
mon law pleading is admittedly a great and 
abiding service even in code States, and this 
is equally true of equity pleading. It is, in- 
deed, truer of the latter than of the former; 
for equity pleading in its technical provision 
and refinement subsists in our Federal 
Courts, uninfluenced by its recent modifica- 
tions in England, from which the system 
was derived, and by its non-existence in 
many of the States of the American Union. 

The history of equity procedure in the 
United States may be given in a few words, 
preferably taken from Mr. Bates (Sects. 13, 
14, 15, 16): “The act of May 8, 1792, auth- 
orized the Supreme Court to prescribe rules 
to the circuit and district courts in suits in 
equity and admiralty, and this authority 
was employed and expanded by subsequent 
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statutes. . In March, 1822, the Supreme 
Court, under the authority given to it by 
the act of May 8, 1792, promulgated thirty- 
three rules to be the rules of practice for the 
courts of equity of the United States. . . 
On March 2, 1842, the Supreme Court pro- 
mulgated ninety-one equity rules 

which, with a few amendments and addi- 
tions, are now in force in the Circuit Court 
of the United States. Equity rule go, 
adopted March 2, 1842, is as follows: ‘In 
all cases where the rules prescribed by this 
Court or the Circuit Court do not apply, 
the practice of the Circuit Court shall be re- 
gulated by the present practice of the High 
Court of Chancery in England as far as the 
same may reasonably be applied consistently 
with the local circumstances and the local 
conveniences of the district where the court 
is held not as positive rules, but as furnishing 
just analogies to regulate the practice.’” 

The Supreme Court has interpreted rule go 
in the leading case of Thompson v. Wooster, 
114 U. S. 104, 112 (quoted by Mr. Bates, 
Sec. 17), which shows to what extent English 
procedure as existing in 1842 was adopted 
and the texts (Daniell’s 1st edition of 1837 
and Smith’s Practice, 2d edition, 1837) in 
which that procedure was recognized as cor- 
rectly and adequately embodied and ex- 
pounded. If we bear in mind the vast extent 
and importance of the cases in the Federal 
Courts and if we remember that the present 
English Equity practice has changed since the 
promulgation of the rules of 1842, so that 
English treatises on Equity practice can have 
no great weight with us, the need of such a 
book as that of Mr. Bates is readily seen— 
a need hardly met by more than one Ameri- 
can book on the subject. 

In two introductory chapters Mr. Bates 
outlines the basis of equity jurisdiction, the 
system and sources of equity procedure, and 
passes to a consideration of the parties and 
places of bringing suit. Then follows a care- 
ful and detailed treatment of each step in the 
bringing and prosecution of a suit up to 
and including appeals. In each instance the 
rule of pleading and practice in the English 


Chancery is considered based upon Mitford 
(cited as Lord Redesdale), Daniell and 
Smith. Then follows the rule applied in 
Federal Courts as based upon or modified 
by statute, rule of court or judicial decision. 
In this way, step by step, practice and pro- 
cedure are carefully, authoritativety and in an 
interesting manner placed before student 
and practitioner. 

The work is well planned, admirably exe- 
cuted, and lays both bench and bar under a 
heavy obligation to this intelligent, indus- 
trious and thoroughly competent and in- 
formed author. 


A TREATISE ON SPECIAL SUBJECTS OF THE LAw 
or Reat Property. By Alfred G. Reeves. 
Boston: Little, Brown, and Company. 1904. 
(Ixv-+-913 pp.) 

This volume consists of some portions of 

a treatise which the author hopes to complete 

within three or four years. The complete 

work, which is planned to consist of two 
volumes, will cover the whole of real prop- 
erty. The parts now ready, and presented in 
this volume, contain, as the sub-title says, 
“an outline of all real property law, and more 
elaborate treatment of the subjects of fix- 
tures, incorporeal hereditaments, tenures and 
alodial holdings, uses, trusts, and powers, 
qualified estates, mortgages, future estates 
and interests, perpetuities, and accumula- 
tions.” The portions thus taken from vari- 
ous parts of the projected work are complete 
and useful in themselves and indicate clearly 
what will be the characteristics of the entire 
treatise. Either a cursory or a thorough 
examination of the present volume shows 
that here is the work of an unusually skilful 
hand. The materials used are both the old 
and the new cases, with due recognition of 
the relative importance today of old and new; 
and the result is both scholarly and practical. 
It is quite obvious that the labors of earlier 
writers have been utilized; but it is also 
obvious that such use has been thoroughly 
honest, and that this volume is the result of 
new labor. The clearness of the style and 
the carefulness of the analysis and defini- 
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tions render the volume useful to students; 
but the needs of students are certainly not 
unduly emphasized; for example, from their 
point of view the discussion of the Statute 
of Uses is disproportionately short, whereas 
from the point of view of practitioners this 
discussion accurately corresponds to the 
present importance of the subject. Indeed, 
here is a book that any one, whether be- 
ginner, practitioner, or teacher of law, can 
read with unusual satisfaction. 


. 


COMMENTARIES ON THE LAW oF Torts. By 
E. B. Kinkead. San Francisco: Bancroft- 
Whitney Company: 1903. Two volumes. 
(xxx-+-1739 pp.) 

As the title page calls this voluminous 
work “‘a philosophic discussion of the general 
principles underlying civil wrongs ex delicto,” 
an obvious comment is afforded by the fatal 
discovery—if the table of cases is to be 
trusted—that the author is apparently unac- 
quainted with three extremely pertinent 
cases of the highest consequence and great- 
est fame, namely Lumley v. Gye, 2 E. & B. 
216 (1853), Allen v. Flood, 1898; A. C. 1, and 
Quinn v. Leathem, 1901, A. C. 495. The 
work is not useless, nevertheless; for al- 
though the author in his preface insists that 
this is a philosophic treatise and not a digest 
of cases, he happens to be wrong on both 
points, and the result is that the profession 
can find here a respectable guide to deci- 
sions—especially to those of recent date. 
The practitioner, but not the reviewer, may 
forgive the author for describing his work. 
both on the title page and in the preface 
with unwarranted grandiloquence. 





History OF THE ConsTITUTIONS OF Iowa. By 
B. F. Shambaugh, Professor of Political 
Science in the University of Iowa. Des 
Moines: The Historical Department of 
Towa. 1902. (vi+352 pp.) 

For the lawyer, this enthusiastic account 
of the origin and development of govern- 
ment in Iowa has at least one chapter of 
unusual interest. This is the account of the 
Squatter Constitutions—those rather inartis- 





tic and wholly extra-legal regulations where- 
by the early settlers of a neighborhood pro- 
tected one another in the possession and ul- 
timate purchase of lands upon which, in defi- 
ance of the laws of the United States, they 
had made their homes before sale by the 
United States, and possibly before survey, 
and in some cases even before the Indian 
title had been extinguished. All forms of 
extra-iegal law are valuable as suggesting 
the reasons for the creation of government 
and for the recognition of property; and 
these JIowa regulations have uncommon 
claims upon the lawyer because of their com- 
pleteness and because of their probable in- 
fluence, as pointed out by Mr. Shambaugh, 
upon the provisions of the Preémption and 
Homestead laws. 


THE AMERICAN StaTE Reports’ Vols 93 and 
94. Containing cases of general interest 
and authority decided in the courts of last 
resort of the several States. Selected, re- 
ported and annotated by A. C. Freeman. 
San Francisco: Bancroft-Whitney Com- 
pany. 1903, 1904. (1066, 1047 pp.). 

In the earlier of these volumes the cases 
selected from recent reports in fifteen States 
cover even a‘wider range of subjects than is 
usual in voiumes of this excellent series. The 
following topics are treated in the more im- 
portant monographic notes: Constitutional 
Inhibition against Special or Local Legisla- 
Law can be 


tion where a_ Genera! 


made Applicable; Jurisdiction of Equity 
to put Party in Possession in aid of 


its Decree; Extent to which a Litigant may 
Control a Cause in which he has Appeared 
by Attorney; Expulsion of Trespasser; Lia- 
bility to Corporations of Subscribers to their 
Capital Stock; Liability for Malicious Prose- 
cution of Civil Action; Mode of Taking Ad- 
vantage of Breaches of Conditions Subse- 
quent; Liability of Physicians and Surgeons 
for Negligence and Malpractice; Prescrip- 
tive title to Water; Liability of Persons Com- 
municating Contagious or Infectious Dis- 
eases to Others; and What Contracts with 
Newspapers are against Public Policy and 
therefore Void. 
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CURRENT LEGAL ARTICLES. 

“THe Northern Decision” is 
commented upon adversely by Professor 
George F. Canfield in an able article in the 
Columbia Law Review for May. Professor 
Canfield submits that the following proposi- 
tions may be stated with reasonable certainty: 

1. The Northern Securities i 


Securities 


decision is 
wrong on principle, involving a wrong inter- 
pretation of the Anti-Trust Act and a wrong 
interpretation of the powers of Congress 
under the Constitution; and, with all defer- 
ence, the actual decree rendered, in its full 
length and breadth, is absolutely indefensible 
and violative of fundamental principles. 

2. The United States Supreme Court, as 
now constituted, will not carry this decision 
to its logical consequences. The decision will 
be recognized, and more and more clearly as 
time goes on, as a piece of judicial legisla- 
tion, resulting from the assumed necessity of 
suppressing what was supposed to be a great 
evil, and of averting greater evils of a similar 
character, which it was feared this one might 
produce. 

3. The primary practical result of the 
Northern Securities decision will be simply 
that the Northern Securities Company itself 
will be practically suppressed and all similar 
plans of merger, if there were any such, must 
be abandoned; but the actual concentration 
of power and suppression of competition 
which the Northern Securities Company was 
supposed to secure will either continue to 
exist in the hands of the promoters of that 
enterprise or of those controlling a. still 
larger combination of railway interests. 

4. The Pennsylvania Railway Company, 
the New York Central & Hudson River 
Railwav Company, and other large railway 
companies, which have consolidated with or 
bought control of competing railway com- 
panies, are safe from attack by the United 
States Government under the existing Anti- 
Trust Act. 

5. The combinations, 


large industrial 


such as the Standard Oil Company, United 
States Steel Company and others, are also 
safe from attack by the United States Gov- 
ernment under existing laws. 





6. Joint traffic associations between com- 
peting railway companies are illegal, even 
though they provide simply for the mainte- 
nance of reasonable rates, because the union 
of railway companies is supposed to consti- 
tute a monopoly. 

7. Joint selling agencies and associations 
for maintaining prices among competing 
manufacturing or trading companies are 
legal, if they are in all respects reasonable, 
and the companies are not so big as to con- 
stitute a monopoly. If they do, however, 
constitute a monopoly, then they are illegal, 
whether reasonable or unreasonable, because 
the test of reasonableness does not apply to 
monopolies. . 

Some one has said that the Northern Se- 
curities decision was not only good sense, 
but also good law, and for the public wel- 
fare. It is respectfully submitted that the 
law is now good only so far as the Northern 
Securities Company itself is concerned and 
cases involving precisely similar facts, that 
the Government’s law was bad both before 
the decision and since, as the court, while 
granting the decree asked for by the Govern- 
ment, rejected its legal propositions. As for 
the public welfare, it may be that the attack 
upon the Northern Securities combination 
checked the wild speculative spirit which 
preceded its formation; but would not 
natural forces have taken care of that, as 
they have taken care of Mr. Sully and his 
cotton bubble, and in times past of all the 
blowers of speculative bubbles? Whether it 
will have the effect of preventing the sup- 
pression of competition and the maintenance 
of rates between the Northern Pacific and 
Great Northern Railway Companies is yet 
to be determined. 

So far as now appears, one of two things 
seems likely to happen: Either the practical 
concentration of power and control will re- 
main in the hands of the promoters of the 
Northern Securities Company, or it will be 
superseded by a still more formidable con- 
centration of power, namely, by the practical 
union of the Northern Pacific, Union Pacific 
and Southern Pacific Companies. 
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AN interesting discussion of the Merger 
Case is printed over the initials “J. C. G.,” 
in the May issue of the Harvard Law Review. 
The writer, whom one may guess to be Pro- 
fessor Gray, reduces the case to its lowest 
terms. He says: 

Three Jersevymen, whom we will call Mor- 
gan, Hill and Lamont, own each a cart and 
one horse. Their occupation is the carrying 
of eggs and chickens from the neighboring 
farmers to a market town over the New 
York border. They agree to form a corpor- 
ation under the name of the Interstate Poul- 
try Traffic Association. The only capital 
they turn in consists of their horses and 
carts, except a few dollars contributed to pay 
for their charter. Are they criminals liable 
to be fined $5000 apiece and imprisoned for 
a year? 

This simple but typical case seems to serve 
better to test the doctrines laid down in the 
Merger decision than the sensational facts 
which were there actually before the court 

There are two questions: 

I. Could Congress declare such men to 
be criminals? 

II. Has Congress declared them to be 
criminals? 

I. Congress has full power over inter- 
state commerce. The power to regulate com- 
merce includes the power to destroy it by an 
embargo or by a prohibitive protective tariff, 
and such regulation can be enforced by 
criminal statutes. 

Can Congress say to a person actually en- 
gaged in interstate commerce: “You shall 
not dispose of a share in your business in 
such a way as will put you under a tempta- 
tion to carry on interstate commerce in a 
manner we deem injurious to the public?” 
Would an Act of Congress to that effect be 
constitutional? 

Harlan, Brown, McKenna, and Day, JJ., 
hold that it would be constitutional, and so, 
perhaps, does Brewer, J. 

Mr. Justice White (with whom it would 
seem that Fuller, C. J., and Holmes and 
Peckham, }J., agree) thinks that it would 
not. 





On this point, the first opinion seems cor-* 
rect, although the dangers of the abuse of 
the power are so great and so obvious that 
one reaches the conclusion with reluc- 
tance. 

II. Has Congress declared them to be 
criminals? 

What does the Statute make criminal? 
First: It makes criminal “Every contract, 
combination in the form oftrust or otherwise, 
or conspiracy, in restraint of trade or com- 
merce among the several States, or with for- 
eign nations.” Secondly: It declares that 
“Every person who shall monopolize, or at- 
tempt to monopolize, or combine or conspire 
with any other person or persons, to mono- 
polize any part of the trade or commerce 
among the several States, or with foreign 
nations” shall be deemed guilty of a crime. 

The prevention of competition is not crim- 
inal unless it is a restraint of trade or a mon- 
opolizing. 

A contract in restraint of trade is some- 
thing well known to the common law. It is 
a contract by which a person carrying on a 
business agrees with another to abandon or 
restrict that business. 

Monopolizing a business is excluding out- 
siders from carrying on the business. 

In our typical case, and in the case of the 
Northern Securities Company, there was no 
contract by which a person or corporation 
abandoned or restricted his own business. 
If a junction of interest is a restraint of 
trade, then two expressmen who have been 
carrving on business between the city of 
New York and Jersey City became criminals 
by forming a partnership. Such an inten- 
tion is not to be lightly attributed to a re- 
spectable legislative body like Congress. 

Neither was there any monopolizing of 
the business. If our egg-collectors had com- 
bined to drive or keep another person off 
their route, they would have violated the 
Act. If the Great Northern Railway Com- 
pany and the Northern Pacific Railway 
Company had combined to keep another 
railroad out of the territory which they 
served, that would have been a monopoly. 
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Therefore, if it is an open question, the 
opinion of Judge Holmes, and of the judges 
who agreed with him, that there had been no 
violation of the Statute, seems the better. 

Perhaps the position of Judge Brewer ts 
the most significant feature of the Merger 
Case. He was with the majority of the 
Court in the Traffic Association Cases, and 
of the result in those 
cases he adheres. He would, therefore, it is 
presumed, still hold that a contract limiting 
interstate al- 


to the correctness 


competition in commerce, 


though neither a common law contract in 
restraint of trade nor a monopoly, might be 
the Statute; but 
shocked by the possible result of a doctrine 


within now, apparently 
which might send to prison two expressmen 
who had formed a partnership to carry be- 
tween two towns in adjoining States, or the 
‘men on an interstate railroad who had 





¢ 
struck for an eight-hour day, he energetically 
declares that, in contradiction to what was 
said in the Traffic 
agreement, in order to violate the Statute. 


Association Cases, an 


must be in unreasonable restraint of trade. 

Now that Judge Brewer has, in so marked 
a manner, repudiated the doctrine which was 
the ground of the opinions in the Traffic 
Cases, where he was with the majority, and 
that Judge Peckham, who delivered these 
opinions, is one of the minority in the Mer- 
ger Case, the Traffic Association Cases must 


be considered, to speak familiarly, as having 


received a black eve, or rather two black 
eves. 
The 


abused, 


of being 
Su 


Statute is. still 
from the worst abuses the 
preme Court, as at present, constituted, will 


capable 


but 


protect the community, and we can join in 
Judge Holmes’ expression of satisfaction 
that only a minority of the Court adopt an 
interpretation of the statute which “wonld 
make eternal the belli omnium inter omnes 
and disintegrate society as far as it could 
into individual atoms.” 


“THE Panama Situation in the Light of In- 
ternational Law” 
haustive article by William Cullen Dennis in 


is the subject of an ex- 


| 


the American Law Register for May. The 
Panama controversy arises under the thirty- 
fifth article of the treaty of 1846 between 
New Granada and the United States, this 
treaty being “in full force between the 
United States and Columbia” when the re- 
cent revolution took place. To quote from 
the paper before us: 

Three substantive propositions seem to be 
laid down in the thirty-fifth article, vis.: 
t. New Granada guarantees to the 
United States the free and open transit of 
the Isthmus by all present and future means 


Is 


of transportation. 

2d. The United States guarantee to New 
Granada the neutrality of the Isthmus to the 
end that the free transit may not be inter- 
rupted. 

ad. The United States guarantee the sov- 
ereignty and property which New Granada 
has over the Isthmus. 

After a detailed consideration of the puz- 
zling questions which have arisen under ar- 
ticle thirty-five the writer says in conclusion: 

Summarizing the results of our investiga- 
tions as to the proper construction of the 
thirty-fifth article of the treaty of 1846, it is 
submitted that they establish the following 
propositions: 

Ist. The guarantee of the sovereignty and 
property of New Granada over the Isthmus 
United States 
to defend this sovereignty against domestic 
insurrection even if the revolution should re- 
sult in the independence of Panama. 

2d. The United States do guarantee the 


of Panama does not bind the 


sovereignty and property of New Granada 
over Panama as against foreign 
European or American. 

ad. New Granada 
United States and their citizens the right of 
free transit over the Isthmus. 
upon New Granada the primary 
maintain this freedom of transit. 

4th. The United States guarantee the neu- 
trality of the Isthmus in order that free tran- 
sit may not be interrupted. 


powers, 
guarantees to ‘he 


This imposes 
duty to 


‘his guarantee 
is effective against any interruption of the 
transit whether proceeding from domestic 
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difficulties or foreign wars. 

5th. This guarantee is both a benefit and 
a burden to each of the contracting parties 
and may therefore be enforced on the ini- 
tiative of either. 

6th. Although the United States may en- 
force this guarantee, unasked, they must do 
so subject to the paramount rights of sov- 
ereignty and self-defence which are reserved 
to the local sovereign since nowhere ex- 
pressly granted away. 

7th. The ordinary rights of every nation 
to safeguard its interests and to seek redress 
for the violation of treaty rights are limited 
by the provision that neither party shall re- 
sort to self-help on account of any supposed 
violation of the above treaty rights until a 
statement of damages and a claim for re- 
dress has been made to the opposite party 
without obtaining satisfaction. 

Applving these conclusions of law to the 
well-known facts of the revolution in Pana- 
ma, we see that the United States were not 
bound to put down that revolution at the re- 
quest of Colombia; that the United States 
were acting within their treaty rights in land- 
ing men to preserve the freedom of transit 
whenever it seemed necessary, with or with- 
out the permission of Colombia, but that the 
treaty does not give the right to the United 
States.to exclude the forces of their ally and 
co-guarantor from her own territory because 
the presence of these forces is likely to ren- 
der the task of the United States more diffi- 
cult; and that the United States were there- 
fore technically not justified by any or all the 
provisions of the treaty in preventing the 
Colombian soldiers at Colon from proceed- 
ing to Panama on the morning after the rev- 
olution. This was an act of political inter- 
vention; its justification must be found in 
considerations of ethics and expediency. It 
cannot be found in law. 


“Tue Latest Decision at The Hague” is 
commented upon by Edwin Maxey, Profes- 
sor of International Law at the University of 
West Virginia, in the Yale Law Journal for 
May. 


Professor Maxey says: 





The issue in the case before the Court was 
clearly this: Is a resort to force such a meri- 
torious thing that it gives to the nation or 
nations resorting to it early a preferred 
standing in a Court created for the purpose 
of maintaining international peace and jus- 
The Allied Powers maintained the af- 
firmative and the others, to wit: Holland, 
3elgium, Norway and Sweden, Denmark, 
Spain, Mexico, Venezuela, France, and the 
United States maintained the negative of 
this issue. Never before has a lawsuit in- 
cluded so many important nations as parties 
litigant. 

It is difficult to see how a court established 
for the purpose of furthering the peace of 
the world could decide this issue in the af- 
firmative and thus put a premium upon vio- 
lence. But such was the decision of the 
court. A glance at the make-up of the com- 
mittee of judges will help us somewhat in 
understanding the decision handed down by 
them. It is natural that both the Rus- 
sians and the Austrian should bring to the 
bench full-grown convictions as to the effi- 
cacy of force as a factor in the government 


tice? 


of mankind and not equally enlarged con- 
ceptions as to the rights of weaker nations. 
Apologists for the decision attempt to jus- 
tify it upon the ground of an analogy be- 
tween the preferences given in courts of law 
to judgment creditors over ordinary credi- 
tors and the preference given in this case to 
the Allied Powers over the Peace Powers. 
At first blush this analogy seems sound. But 
let us examine it a little more ; 
Whatever preference a judgment creditor 
has over his fellow-creditors he has secured 
not by forcibly seizing his debtor by the 
throat or by seizing or destroying or threat- 
ening to seize or destroy his property and 
thus compelling him to sign an agreement 
under duress, but rather by virtue of the fact 
that he has submitted his claim for judicial 
adjudication and has in advance of his fel- 
low-creditors established the fact that he has 
a valid claim. Had the Allied Powers se- 
cured an award from an arbitration tribunal, 
while the other creditor nations were doing 


closely. 
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nothing, they could then with reason claim 
a preference in the payment of the amounts 
due them. They would then stand in a posi- 
tion analogous to that of judgment credi- 
tors. . 

If we were to admit that technically the 
law would permit of the decision rendered in 
the present case, we should still be forced to 
insist that the equitable rights of the parties 
demanded a different decision. The Court 
evidently took the view that it was a court 
of law only and not a court of equity as well. 
This is most unfortunate and will be espec- 
ially so if it is followed as a precedent for 
future decisions. For, if this is not to be a 
court of equity as well as of common law 
jurisdiction, what provision is left for equity 
jurisdiction in the field of international jus- 
If there is in municipal law need for 
a “correction of that wherein the law by 
reason of its universality is inadequate,” 
there is certainly an equal, if not greater, 
need for it in international law. Had the 
equities of the case been considered, the 
Court would not have held that the protocol 
of February 15th executed under duress was 
a sufficient basis upon which to rest a de- 
cision, and particularly as one of the condi- 
tions upon which the case was submitted to 
the Court was that said protocol should not 
be considered binding. That such is the 
fact appears from an impartial study of the 
negotiations. 


tice? 


Viewing the case as a whole, this much is 
certain: That if adherence to the rules of in- 
ternational law necessitated the decision ren- 
dered in this case, then there is an impera- 
tive need of a conference of the nations to 
amend the law upon this point. For it is in- 
consistent and irrational to hold, as civilized 
nations do, that peace is a thing to be fos- 
tered and at the same time enforce a rule in 
a peace court which encourages a resort to 
war. 

“Foreicn Investments in Time of War” 
are discussed by Robert Agar Chadwick, in 
The Quarterly Law Review for April. He 


says: 





Whatever dangers war may have in store 
for the foreign investor, there is now little 
fear of his property being confiscated by the 
enemy State. Within recent years the old 
right of confiscation has only once been ex- 
ercised, namely, by the Confederate States in 
1861. Not only was the act condemned in 
Europe and in America, but sales under it 
have been held void. If the right stiil exist, 
“it may well be considered as a naked and 
impolitic right, condemned by the enlight- 
ened conscience and judgment of modern 
times.” 

Clearly, if the State do not confiscate the 
debenture loans and shares it would be gross- 
ly unjust to allow private individuals to do 
so. The law has never permitted this, and 
indeed it has been laid down in the United 
States that “war does not confiscate debts 
or property for the benefit of debtors or 
agents, but only suspends the right of ac- 
tion.” 

The two most important questions for a 
debenture-holder are: 

(1) Will he be in danger of losing his prin- 
cipal owing to the Statute of Limita- 
tions running during hostilities? 

(2) Will he be able on the restoration of 
peace to sue for arrears of interest ac- 
crued on the debenture during hostili- 
ties? 

With regard to the first question the Su- 
preme Court of the United States in Hanger 
v. Abbott, after expressly considering the 
effect of the English statute 21 Jac. I. c. 16 
and all the cases bearing upon the subject. 
held that 

“Peace restores the right and the remedy, 
and as that cannot be if the limitation con- 
tinues to run during the period the creditor 
is rendered incapable to sue, it necessarily 
follows that the operation of the statute is 
also suspended during the same period.” 

This principle has been followed in other 
American cases, but according to the English 
text-books it would appear that a different 
rule prevails in this country. In spite 
of the text-books it is conceived that should 
the question really come before an English 
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tribunal, it would be held that the Statute of 
Limitations does not run during hostilities 

With regard to the second question raised, 
unfortunately there are no opinions or de- 
cisions directly in point; but a few American 
cases require careful attention, as they deal 
with the legality of claiming after war inter- 
est accrued on debts during it. . . . 

The point which it is desired to make is, 
that when interest is stipulated on an instru- 
cent till maturity, that interest shoud be pay- 
able in any event. The interest up to ma- 
turity is the consideration for the immediate 
use of money, not for any forbearance to sue, 
as no suit can be brought till then, except 
perhaps in certain special cases provided for 
in the deed or instrument. If the loan ma- 
tures during the war and there is no agent to 
whom payment can be made, it is submitted 
that the correct view to take is that interest 
should run up to that date and then cease. 
Such a view is not in any way repugnant to 
the principles laid down in the dicta of the 
judges, though it is not sufficiently empha- 
sized in Brown v. Hiatts, [15 Wall. p. 177], 
and is to a slight extent at variance with the 
judgment in Hoare v. Allen, [2 Dall. p. 102]. 

Should this doctrine meet with approval, 
then the effect on debentures is most impor- 
tant. Sometimes debentures are redeemable 
on demand, as when they are given to a bank 
to secure the company’s overdraft, but us- 
ually they are redeemable at some fixed date, 
such as five, ten, or twenty vears from the 
date of issue, or upon the happening of cer- 
tain events specified in the debenture or in 
the trust deed. It is submitted that in spite of 
the outbreak of war, interest will run up to 
the time fixed for payment. A difficulty may 
arise owing to a clause which is commonly 
inserted in debentures, whereby an option is 
given to the company to redeem at a slight 
premium at any time upon giving a certain 
number of months’ notice. In such a case a 
company by giving notice just before the war 
might prevent interest running on deben- 
tures held by enemy persons. What the re- 


sult of such action would be it is difficult to 
say, but it is possible that the Courts would 





refuse to recognize the validity of such no-, 
tices, if they were clearly shown to be given 
only for the purpose of depriving the enemy 
debenture-holders of their interest and not in 
the ordinary course of the company’s busi- 
ness. 

As regards perpetual debenture stock it is 
conceived that the interest thereon will con- 
tinue to run throughout the war. 

In considering the effect of war upon com- 
mercial relations most of the jurists merely 
say that executed contracts are suspended so 
far as the right of action is concerned, execu- 
tory contracts abrogated, and partnerships 
between enemies dissolved. .. 

It has already been submitted that a share- 
holder must continue to hold his shares. It 
is now submitted that he must remain a 
shareholder in fact and not only in name, and 
that he will be ertitled to profits made and 
liable for losses incurred during the 
war. 





THE “Obeah” in Jamaica is the subject of 
an interesting paper by S. Leslie Thornton 
in current number of the Journal of the So- 
ciety of Comparative Legislation. 

Regarded by those who believe in him as a 
sort of go-between them and the Evil One, 
the obeahman is usually nowadays only ap- 
plied to when his clients are anxious to ac- 
complish some unlawful desire, or to be re- 
lieved from some evil which a personal ene- 
my has induced the Evil One to inflict on 
them. A common occasion on which resort 
is had to an obeahman is when there is some 
pending litigation, civil or criminal. In such 
cases one of the parties approaches the 
obeahman with the view of getting him to 
exert his influence over the other party or 
his witnesses, or even the police or the 
judge, and so to bring success to his side. 
Some unmeaning ceremonies are solemnly 
gone through, a little gibberish talked, and 
after some special instructions suited to the 
needs of the case are given, the obeahman 
takes his fee. . . 

To put a “duppy” or an evil spirit upon a 
person is the commonest form in which an 
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obeahman is credited with exercising his 
power; and as he is believed to be able to 
put a “duppy” on a person, so it follows that 
another of the trade has to be called in to 
exorcise the “duppy” so called into being. 
It is difficult in these cases to say whether 
the obeahman professes to act as a person 
in league with the Evil One, or rather as a 
medicine-man or ignorant quack. He fre- 
quently prescribes decoctions, usually harm- 
less, of his own brewing from the native 
herbs that grow in the bush round his hut, 
as part of his treatment, but it appears to 
be essential in all cases that certain absurd 
ceremonies and incantations should be gone 
through; and it is to these latter rather than 
to the medicines that the patient looks for 
his cure. 

A gruesome case now under investigation 
affords an extreme illustration of the obeah- 
man’s mode of treatment in cases of this na- 
ture. The original statements on which the 
police took criminal bald as 
they are, will tell the story better than any 
description of my own. 


proceedings, 


James Bailey stated: “. Mrs. Tyson 
asked me, ‘What is the matter with the girl?’ 
I replied, ‘She is sick with pain in her head,’ 
and she say that two women duppies are on 
Mrs. Tyson replied, ‘I will get her bet- 
ter if pay me 12s.’ I consented, and 
paid her the 12s. Then she sent Thompson 
to a shop to buy a white pocket-handkerchief 


her. 


you 


and a vial of ink and a quart of fine salt. 
When Thompson came Mrs. Tyson opened 
the vial of ink and poured it down Sarah's 
throat, then take the salt, scrubbed her head, 
face, and the bottom of her feet with it, and 
said, “The ink and salt will make the duppies 
leave your sister.” Before doing this Mrs. 
Tyson and a tall man named Pa-Pa flogged 
my sister severely in the head and all over 
her body with some green lime and redwood 
sticks about the size of my finger and about 
a vard in length. She gave her about 
eight floggings and wet her during the day 
I saw Sarah sitting on the floor 
She looked excited 


after 


and night. 
in Mrs. Ty son’s house. 


and weak. She grew worse we 


reach home. She could not take anything 
to eat or drink, and continued in that condi- 
tion until she died about 4 p. m. on Septem- 
ber 23d.” 

Robert Samuels, while telling the same 
story, adds that after the payment of the 12s. 
“Mrs. Tyson took up a Bible and read it. 
After that, they sing, and whilst they were 
singing Mrs. Tyson began the flogging. Af- 
ter the fogging they put her (Sarah) in the 
sun to stand from about 12 ndon until about 
4 p.m. On September 14th Mrs. Ty- 
son sent Thompson to buy a tin of blacking. 
She and Pa-Pa took it and blacked Sarah’s 
face with it, giving her some to eat. On the 
night of September 15th Mrs. Tyson called 
Sarah to prayer. She stubborn and 
would not move. Mrs. Tyson and Pa-Pa 
held Sarah by her feet, turned her head 
down, and dropped her on her head, and 
wet her. Whilst Mrs. Tyson wetted her 
Pa-Pa placed one of his feet on her neck to 
keep her down. After they wet her; they 
left her same place lying on the floor until 
next morning.” 


was 


Other purposes for which the services of 
an obeahman are requisitioned are those in 
which some supernatural aid or protection is 
needed to ensure success in some lawful ob- 
ject. I remember which 
obeahman man's 
horse winning a 
trained for. The 
however, after the fee was paid, were so ab- 
surd that the owner of the horse became in- 
dignant, and instead of following them re- 
ported the rascal to the police. In another 
the obeahman advised a voung woman how 
she could get married to the gentleman she 


one case in an 
asked to ensure a 
that it 
recommended, 


was 
race being 


measures 


Was 


wanted. In the same way he is constantly 
being called in to advise how best a man’s 
growing crops can be protected from the 
depredations of the prowling thief. In many 
a provision or vegetable ground I have 
seen suspended from a tree an old pint bot- 
tle, containing probably dirty water, or 
placed on the ground an old tin with some 
It seems 


such relic in it as a bone or a rag. 
hardly credible that the thieves, who in spite 
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of possible duppies and other terrors of the 
darkness will venture out on a marauding 
expedition, will be deterred by any such 
trumpery expedients; but there is no doubt 
they have a wonderful efficacy. When some 
years back I was on a visit to Granada, 
where obeahism was apparently quite as rife 
as in Jamaica, a magistrate there seriously 
assured me that his small cocoa plantation 
was systematically robbed until he had 
somewhat ostentatiously called in the aid of 
a local obeahman. This professor solemnly 
perambulated through the plantation, hung 
up a bottle of rainwater here and there, in- 
voked curses and other evils on any future 
thief, and from that moment the depreda- 
tions ceased. 


“Tue Teaching of Sir Henry Maine” is the 
subject of an inaugural lecture delivered at 
Oxford, March 1, 1904, by Paul Vinogra- 
dorff, and printed in the April number of 
the Law Quarteriy Review. After a keen 
analysis of Maine’s conceptions and a review 
of the influences which acted upon him, the 
article continues: 

The topies which had the greatest attrac- 
tion for Maine and those in regard to which 
his ideas, though contested and modified by 
later researches has been most fruitful, are, 
of course, the comparative history of kinship 
and of property in land. His views in this 
respect are so well known and so often 
quoted that I may be allowed to confine my- 
self to mentioning his guiding principle, 
namely, that the development of law in this 
domain has to start not from the notion of 
the individual, of individual rights and duties, 
but from the notion of the group, first, the 
kindred, then the village community and ad- 
mitting gradually and with considerable op- 
position individual rights within its sphere. 

I may say once more that my object is not 


to analyse or criticize single doctrines, but to 
determine the points of view, and [ think that 
even on the strength of our very brief survey 
we are entitled to state a few propositions as 
substantial in Maine’s teaching, and, at the 
same time, as material for the conception of 








comparative jurisprudence even in its present 
state. 

1. The study of law is not merely a prep- 
aration for professional duties and an intro- 
duction to the art of handling professional 
problems. It may also be treated as a scien- 
tific subject. 

2. Two methods of scientific investigation 
may be applied to the study of law: the 
method of deductive analysis on the basis of 
abstractions from the present state of legal 
ideas and rules, and the method of inductive 
generalization on the basis of historical and 
ethnographical observations. 

3. In the domain of inductive jurispru- 
dence, law appears as one of the expressions 
of history, and history is taken in the wide 
sense of all knowledge as to the social evolu- 
tion of mankind. 

4. Insomuch, as every science ought to 
be directed to the discovery of laws, that is 
general principles governing particular cases, 
the historical method of jurisprudence is nec- 
essarily a comparative one. 

I enumerate these articles not because they 
are new, but because I believe them to be 
They 
are comprehensive and efficient at the same 


true and am ready to subscribe them. 


time and ought to give a lead to many gen- 
erations of searchers. 


In the Michigan Law Review for May John 
C. Donnelly of the Detroit Bar discusses 
“One Phase of Federal Power under the 
Commerce Clause of the Constitution”—that 
phase being the control of navigation—and 
considers especially the recent case of Scran- 
ton v. Wheeler, 179 U. S. 141, in which “the 
court, by a majority opinion, reached the 
conclusion that by virtue of its control of the 
navigable waters, the Federal Government 
might take possession of the bed of a stream 
where the water was too shallow for naviga- 
tion, excavate a navigable channel through 
the same, mark the lateral lines thereof by 
permanent piers extending above the surface 
of the water, and of great length, and prevent 
the owner of the upland from enjoying his 
common law right of access to navigable 
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water, even though by the law of the State he 
owned in fee the bed of the stream, and it 
could do all this without making him any rec- 
ompense, although the effect of it might be 
to entirely destroy the value of his property.” 

The doctrine declared in Scranton v. 
Wheeler (says Mr. Donnelly) in substance 
is that (1) The title which the riparian owner 
has in the submerged land is one limited, 
and qualified, and subject to the public right 
of navigation, even though the water be not 
deep enough at the point in question for 
practical use in commerce, and that Congress 
may take possession of the submerged land, 
and dig and remove the same for the pur- 
pose of creating a new and artificial channel. 
(2) That the right of access which attaches 
to the ownership of the upland may be 
wholly destroyed and the use of the upiand 
rendered in a sense valueless. ... 

In a broad general sense, the provisions of 
the Constitution of the United States may 
be grouped into two grand subdivisions :— 

(a) Those containing grants of power to 
the different departments of the Govern- 
ment. 

(b) Those which miglft be called restric- 
tive or protective provisions, by which the 
rights of persons and individuals are con- 
served, and which operate as limitations and 
restrictions upon the power of the govern- 
ment under the granting clauses. 

The commerce clause of the Constitution 
comes within the first class. It makes a dis- 
tinct grant of power, and its absence would 
have leit the Federal Government with no 
jurisdiction or control over the subject mat- 
ter. Provisions such as the Fifth Amend- 
ment, and those relating to personal liberty 
and the private rights and privileges of indi- 
viduals, as well as those intended to preserve 
the social and political rights of citizens, con- 
stitute the second class, and have for their 


great purpose limitations and checks upon 
the exercise of the powers granted bv the 
other clauses. It should be deemed a cardi- 
nal principle of constitutional interpretation 
that those grants of power, when applied to 
the subject of private rights, and of private 
property, and when in the exercise of power 


thereunder, the government comes in contact 
with the rights of individuais and rights of 
property, should first be measured up with 
those provisions of the second class, which 
have for their purpose the limitation of power 
and the conservation and protection of priv- 
ate rights, and, instead of a broadening and 
enlarging rule of interpretation being applied 
to the grant of power, by which many in- 
juries are inflicted, such rule of interpreta- 
tion ought to be apptied to the protective and 
restrictive clauses. 

Tue May issue of The Yale Journal contains 
an able article by Frederick R. Coudert, of 
the New York Bar, on “Judicial! Constitu 
tional Amendment as Iilustrated by the De- 
volution of the Institution of the Jury from a 
l‘undamental Right to a Mere Method of 
Procedure.” After noting the interpreta- 
tion of the Constitution by the Supreme 
Court which has kept it “so closely in touch 
with modern ideas that our institutions have 
been gradually modified, and although thev 
have perhaps ceased to be in accord with the 
ideas of the framers, they have become suited 
to the opinions of today,” Mr. Coudert says: 

This general tendency by which the Con- 
stitution is being constantly brought, as the 
French say cn rapport with existing ideas, is 
no where, I believe, so well instanced as in 
the evolution of jury trial from a fundamental 
right into a mere method of procedure. 

This proposition which, I believe, can be 
established by the examination of the cases 
on this subject in the Supreme Court of the 
United States is: 

A right secured to the people by the Con- 
stitution in most positive language, treated 
by the framers of the Constitution, by the 
original State Constitutions, and by the pub- 
lic opinion of the time as a sacred and funda- 
mental right, has in the course of a hundred 
vears been relegated to the rank of a mere 
method of procedure. 

This important change has been accom- 
plished without any formal amendment to the 
Constitution, but wholly under the guise of 
judicial interpretation. It has not been 
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brought about on any theory that the lan- 
guage or intention of the framers of the Con- 
stitution was ambiguous, but because the 
Court considered that law being a “progres- 
sive science,” the opinion of today, not the 
intention of the framers, should fashion con- 
stitutional law. 

What we have said has not been intended 
in any way as criticism, or as the slightest 
reflection upon the judicial knowledge, acu 
men and inteilectual integrity of that great 
tribunal. In deciding as they have done it 
may well be that they have acted wisely and 
for the best interests of the nation. It is, 
however, necessary that we lawvers should 
appreciate exactly what is taking place in the 
domain of constitutional law; by compre- 
hending the nature of the process and its re- 
sults we are in a position to criticise intelli- 
gently at least, and criticism where lawyers 
are concerned is a law of life. 

The fact that we have written Constitution 
is an accident of our history. But we have 
developed and changed it no less radically 
and, perhaps, more so than the Engtish have 
done their unwritten customary Constitution. 
This result has been reached wholly through 
the medium of judicial decision, save in the 
case of the three amendments following our 
civil war and designed to perpetuate its re- 
sults. 

But these judge-made changes have usual- 
ly been in accord with and due to the spirit of 
the age; the Court really doing little more 
than registering the modifications of the 
national common consciousness. Hence, 
these changes in most cases have passed un- 
noticed. . 

The respect heretofore shown by our peo- 
ple for the Constitution, and the almost ven- 
eration with which they have regarded it, is in 
itself a sentiment that must be fostered and 
preserved, as the utility of the Constitution 
and its endurance must depend upon the ex- 
istence of such a feeling. Destroy that con- 
servative sentiment and the Constitution it- 
self would be of little value. 


“THE Vatidity of Legislation limiting’ 
Hours of Labor” is discussed by The Central 
Law Journal (May 6), which says: 

The only legal justification for such legis- 
lation which has been advanced with any de- 
gree of seriousness is that it is a legitimate 
exercise of the police power of the State in 
an attempt to promote the general health of 
the community. At this point, however, the 
advocates of the constitutionality of this 
character of legislation make their first fund- 
amental error. The Legislature has the un- 
doubted right to make all proper regulations 
designed to promote the health and safety 
of the community so long as they do not 
prolibit any legitimate business or interfere 
with any of the personal or contract rights 
of the citizen the exercise of which do not 
affect injuriously the interests of the public 
or any part thereof. But a Legislature 
is not concerned with the man’s use or abuse 
of himself so long as his actions do not injure 
others. The individual should be the keeper 
of his own conscience in regard to such mat- 
ters. This is the fundamental and underly- 
ing conception of the right of personal 
liberty. 

In view of these considerations it is quite 
apparent that under ordinary circumstances, 
it would be a clear usurpation of power on 
the part of the Legisiature to attempt to reg- 
ulate the hours of private employment, and 
such a law is no more unreasonable than one 
defining the number of hours a man may 
sleep. However, the best considered 
cases recognize the distinction to be ob- 
served in all this class of cases, 7. ¢c., that as 
long as a man is not threatening injury to 
others he may toil as long as he pleases at 
any empioyment he pleases without interfer- 
ence on the part of the State. 

In the Columbia Law Review for May, Pro- 
fessor John H. Wigmore, of Northwestern 
University Law School, gives an interesting 
“Brief History of the Parol Evidence Rule” 
—or rather of a part of that rule. 

The inquiry (savs Professor Wigmore) is 
this. The modern rute being that when the 
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parties have embodied a transaction in a 
document, the writing is indisputable as to 
the terms of the transaction, how far back 
in our history does this rule go, and what 
were the circumstances of its origin and 
development? ... 

Our primitive system knew it not. Only 
towards the end of the middie ages does it 
come into being; and only in fairly modern 
times does it gain complete recognition. Its 
history falls, by a rough division, into three 
periods, I. from primitive times till the 
vogue of the seal in the 1200s; II. then, on 
English soil, till the staute of frauds and 
perjuries, in 1678; III. and thence, its mod- 
ern recognition. 

I. In the primitve Germanic notions of 
the time of the barbarian invasions and 
under the Merovingian and Carlovingian 
monarchies, there was certainly no notion of 
the indisputability of the terms of a docu- 
ment. 

In this stage, then, the ¢arta merely plays 
a convenient part, first, by enabling the 
formal delivery of the land to be made sym- 
bolically away from the premises, and, next, 
by preserving against future forgettulness 
the names of the witnesses. The important 
and unquestionable fact is that the tenor of 
the writing does not legally and bindingly 
establish anything. .. . 

Il. The rise of the seal brings a new era 
for written documents, not merely by furnish- 
ing them with a means of authenticating 
genuineness, but also by rendering them 1n- 
disputable as to the terms of the transaction 
and thus dispensing with the summoning of 


g 
witnesses. The vogue of the seal and of the 
transaction-witness wax and wane, the one 
relatively to the other. This legal value of 
the seal was the result of a practice working 
from above downwards, from the king to 
the people at large. It is involved, in the 
beginning, with the principle that the king’s 
word is indisputable. Who gives him the lie 
forfeits life. The king’s seal to a document 
makes the truth of the document incontesta- 
ble. This leads, along another line, to the 
modern doctrine of the verity of judicial rec- 
ords,—to be noticed later. Here, for private 


men’s documents, its significance is that the 
indisputability of a document sealed by the 
king marked it with an extraordinary quality 
much to be sought after. As the habitual 
use of the seal extends downwards, its valu- 
able attributes go with it. First, a few counts 
and bishops acquire seals; and then their 
courtesies are sought in lending the impress 
and guarantee of their seal to some docu- 
ment of an inferior person, as serving him in 
future instead of witnesses. Finally, the 
ordinary freeman comes usually to have a 
seal; and his seal too makes a document 
indisputabie—at least, by himself. This ex- 
tension of the seal begins in the 1ooos, and 
is completed by the 1200s. Thus the old 
regime of proof by transaction-witnesses 
disappears by degrees; by the 1300s they are 
almost superfluous. . . 

For mercantile contracts, the advance 
seems to be settled by the 1300s. But for 
land-transactions there is more tardy prog- 
ress. . . . By the time of Coke’s Com- 
mentary upon Littleton and of Sheppard's 
Touchstone, by the 1600s, on the whole—the 
modern rule of indisputability is established 
for all transactions affecting reality. 

But, meantime, what of the theory of the 
rule? At the outset, in the Anglo-Norman 
times, as already noticed, it arises merely as 
a testimonial rule; the writing replaces the 
transaction-witnesses as a mode of proof. 
But in its modern shape it is a constitutive 
rule; the writing itself is operative; the writ- 
ing is the act, not merely one of the possible 
ways of proving the act. By what sequence 
of ideas was this transaction of theory ef- 
fected? . 

(1) At first, the new principle appears 
merely as a waiver of ordinary proof, permit- 
ting the substitution of another. The man 
who has sealed a document is not allowed to 
bring his transaction-witnesses or his com- 
purgators to prove what the transaction 
really was; he has in advance waived this 
vient... 

(2) Alongside of this theory, but plaving 
gradually a more important part, was the 
theory that a transaction of one “nature” 
cannot be overturned by anything of an in- 
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ferior “nature.” This is the real lever which 
helps on the progress to the modern idea. 
3ut it appears early, and apparently as a 
borrowing from the Roman law.... 

III. However, one step still remains to be 
taken. As yet—say, in the 1500s—this the- 
ory is applicable to “matter of a higher na- 
ture,” i. ¢., specialties, sealed documents, and 
not to writings as such. How and when did 
this last extension of ideas occur? 

The Statute of Frauds and Perjuries, in 
1678, seems to mark the modern epoch’s full 
beginning. ... 

The significance of the statute for the 
present purpose, then, was in the main, first, 
that it abolished the practice of creating 
estates of freehold by oral delivery of seisin 
only, and, secondly, that it permitted the re- 
quired document (for leases) to be a writing 
without seal... . The scope of these provi- 
sions was limited; but their moral and logical 
influence was wide and immediate. The 
statute now began to be appealed to, in all 
questions of “parol evidence,” as setting an 
example and typifying a general principle 

The important consequence was that for 
that great mass of transactions which were 
not affected by the statute, but were none the 
less put into writing by the parties, though 
not sealed—i. e., transactions for which by 
the older idea the writing would merely have 
benn “evidence,”—the writing now came to 
be treated and spoken of as-the constitutive 
thing. The modern view had come into com- 
plete existence; and the period of this seems 
to be about the end of the 1600s. 


’ 





*Accorp and Satisfaction” is the subject 
of a scholarly discussion by Professor Samuel 
Williston in the May number of the Harvard 
Law Review. On one phase of the question 
Professor Williston says: 

It seems obvious that nothing can operate 
as a satisfaction unless both debtor and credi- 
tor agree that it shall, but there is one com- 
monly recurring state of facts where this 
principle seems to be lost sight of by many. 
courts. The case is this: A debtor sends to 
a creditor whose claim is unliquidated or dis- 
puted a check with a letter stating that the 


check is sent in full satisfaction of the claim, 
and that if the creditor is unwilling to accept 
it as such he must return it. The creditor 
takes the check, but immediately writes a 
letter stating that he refuses to accept 
the check as full satisfaction, but will 
apply it in reduction of the indebted- 
ness. Upon these facts the English Court 
of Appeal held that there was no satis- 
faction of the cause of action, and a few jur- 
isdictions in the United States have made 
the same ruling. But the great weight of 
authority in the United States is to the con- 
trary. It is said that the acceptance of the 
check necessarily involves an acceptance of 
the. condition upon which it was tendered. 

If the parties are dealing orally with one 
another and the debtor offer the creditor a 
check in full satisfaction which the creditor 
takes, it must be inferred that he assents to 
the terms. If the creditor refuses to receive 
the check in full satisfaction and yet takes it, 
either he must have assented to the terms. 
or the debtor must have assented to the cred- 
itor’s refusal, for the voluntary giving of the 
check by one, and the taking it by the other, 
if neither misunderstood the words that were 
spoken, necessarily indicate assent, and it 
becomes a question of fact, what the bargain 
was to which they assented. But if the debtor 
laid down the check and departed, saving, if 
this is taken it is full satisfaction, it is hard to 
see why the creditor may not steal or convert 
the check. Doubtless, if he take the check, 
saying nothing, his taking will be equivalent 
to an expression of assent to the offer, what- 
ever his mental intent, and even if he indicate 
by some act or word at the time that he takes 
the check that his intention is not to treat 
the debt as satisfied, he should still be re- 
garded as assenting to the terms of the 
debtor’s offer, for under the circumstances 
the debtor has reason to suppose that the 
taking of the check is an expression of assent 
unless informed to the contrary. But if as 
soon as the check is taken, notice is promptly 
given to the debtor that it is not taken as 
satisfaction, it seems impossible to find the 
elements of a bargain. The most forcible 
argument upon the other side is that the 
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creditor should not be allowed to assert his 
tortious conversion of the check, though the 
effect of such a ruling is to fix upon the 
creditor a bargain which he never made. The 
case of sending the check by mail is essen- 
tially the same as that just discussed, in that 
the creditor is given the power in fact to 
take the check without making an agreement 
with the debtor, though forbidden to exercise 


such power. 


Tue following classification of labor in 
Roman Law is given by Sir John Macdon- 
nell in an article on the “Classification of 
Forms and Contracts of Labor” in the cur- 
rent issue of the Journal of the Society of 
Comparative Legislation: 

Many of them are based on the Roman 
law. The bulk of the work performed in 
modern times by laborers and artisans was 
in ancient Rome done by slaves, who were 
let out by their masters. Their opere, or 
fructus, were viewed in much the same light 
as the produce of machines, tools, hands, 
ctc., let out to hire. Labor by freed men was 
common; and it was often an implied term of 
emancipation that the slave should perform 
certain services for his former master. In 
the Digest are references to some of the 
problems which now occupy our Courts. 
But, for the most part, Roman lawyers dealt 
with questions as to work and labor which 
are now of little importance. The texts re- 
lating to the rights and duties of masters as 
to wages and hours of work are brief, few, 
and imperfect. In Roman law the hiring of 
land and the law of master and servant are 
alike treated under the head of /ocatio- 
conductio. Contracts for the labor and ser- 
vice of freemen for reward fell under the 
sub-divisions—locatio-conductio operarum and 
operis. As the landlord was the locator of a 
farm and the lessee the conductor, so the 
servant was the Jocator operarum, and the 
master the conductor operarum. If a work- 
man had to do something in respect of goods 
or chattels supplied to him—. g., if he had 
to weave materials into cloth—he was called 
conductor operis, and the owner of the mate- 


— 





rials was locator operis. Another pe- 
culiarity of Roman law arising from 
the prevalence of slave labor was 
the distinction between opere _ illib- 
erales and opere liberales; the former being 
the subject-matter of a contract Jocatio-con- 
ductio operarum, the latter not. According 
to Roman law—and the same is true of some 
modern codes—the contract of work and la- 
bor was treated as locatio-conductio or man- 
datum, according as the service was menial, 
mechanical, or intellectual, remunerated or 
gratuitous. 


In an article in the Law Magazine and Re- 
view for May on “The Right of the Subject 
to Personal Liberty in English Law,” S. P. 
J. Merlin has this to say concerning villein- 
age and slavery: 

Early in the reign of George III., there 
arose cases which drew much attention to 
the status of negro slaves in this country. 
The history of the various forms of servi- 
tude prevalent at different periods in our 
history is rather obscure. One of the many 
effects of the Conquest was to improve the 
condition of the Saxon theows. Until the 
Norman period the lot of this class was prac- 
tically the lot of slavery, but hereafter the 
Normans, by totally disregarding the de- 
grees of English dependence, raised the 
theows to a common level with the general 
body of villens. During the Middle Ages vil- 
leinage gradually fell into desuetude, but 
was not finally and legally abolished until 
the decision in the aforementioned case of 
Pigg v. Caley. Traffic in English slaves in 
England was at an early date discounte- 
nanced by the Church. Owing chiefly to the 
benign influence of the Church, slavery as an 
institution gradually became obsolete in 
English law, though it was never abolished 
by any statute. In fact, the decision in the 
case of the negro Somersett was grounded 
more on policy than on express enactment. 
The essence of Lord Mansfield’s famous 
judgnrent in Somersett’s Case is, “that the 
state of slavery is so odious that nothing 
can be suffered to support it but positive 
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law; this state of slavery is neither allowed 
nor approved by the law of England, and 
therefore the black must be discharged.” A 
few years prior to this, 1762, it had been 
held in the case of Shanley v. Harvey, “that 
as soon as a man sets foot on English soil 
he is free, and that he may have a habeas 
corpus if restrained of his liberty by his mas- 
ter.” It must be noticed that these judg- 
ments only referred to cases where negro 
slaves were brought to England by their 
masters, and therefore claimed their free- 
dom as Somersett and Harvey had done; if 
they omitted to establish their freedom, 
upon returning voluntarily to a country 
where slavery was legal, they reverted to 
their former condition of slavery. Their 
stay in England only put their liberty, as it 
were, into “a sort of parenthesis.” 

In a second paper, printed in the Michigan 
Law Review for May, Professor H. B. 
Hutchins of the University of Michigan, con- 
tinues the discussion of “The Physician as an 
Expert.” He says, in part: 

The competency of a physician to testify 
as to facts simply and also in the capacity of 
an expert is, at the present time, very largely 
affected by statutes that have in view the 
protection from disclosure of confidential 
communications between physician and pa- 
tient. The common law affords no such pro- 
tection. By the common law, a physician 
is not incompetent to give his professional 
opinion based upon facts learned by him 
while attending a patient professionally. . . 

It is probably correct to say that, under 
the more recent rulings, whatever is com- 
municated to the physician by the patient, 
and whatever is learned by the physician 
through his examination of the patient, while 
the professional relation exists, is privileged, 
if it would ordinarily be regarded from the 
medical point of view as information neces- 
sary to a comprehensive understanding of 
the case, even though some part of the in- 
formation may not have been absolutely 
necessary for the proper treatment of the 
case. 


The statutes usually in terms extend their 
protection to information that the physician 
may have acquired while attending the pa- 
tient in a professional capacity. And the 
courts have very generally, and perhaps 
without exception, held that information 
gained through seeing or examining the 
patient, is quite as much within the protec- 
tion of the statute as information communi- 
cated by the patient to the physician. 

The privilege arising out of this legislation 
is the privilege of the patient. The statutes 
have been enacted for his protection. It 
logically follows, therefore, that he may, if 
for any reason he desires to do so, waive the 
protection that has been extended to him. 
Some of the statutes provide expressly that 
the privilege exists unless waived by the 
patient. Others, and perhaps most of them, 
are silent in regard to the matter of waiver. 

jut the right of waiver undoubtedly exists 
independent of any statutory provision in 
regard to it. 

Yet the circumstances may be such as to 
require the physician to refuse to testify 
excepting by direction of the court. If the 
patient concerned is not a party to the liti- 
gation and is not, therefore, so situated as 
to be able to interpose an objection, it is 
undoubtedly both the professional and legal 
duty of the physician to refuse to disclose 
confidential matter until directed to do so 
by the court. 

But while it is improper for the tria! court 
in its instructions to the jury to give special 
prominence to the testimony of experts, the 
opposite extreme of disparagement should 
be avoided. It has been held to be error for 
the court to discredit the testimony of ex- 
perts by charging that expert opinion is fre- 
quently unsatisfactory and in many instances 
unreliable, giving reasons, or that it is not 
evidence of as high a grade as the testimony 
of credible witnesses in regard to facts, or 
that it should be received and weighed with 
caution. 

The conservative view is undoubtedly the 
correct one, and it may be summarized as 
follows: that the weight to be given to the 
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testimony of experts is a question to be 
determined by the jury; that such testimony 
should be considered by them as other testi- 
mony is considered, and such importance 
should be attached to it as the testimony 
itself seems to warrant, when viewed in con- 
nection with all the facts and circumstances 
developed upon the trial; that while jurors 
should never surrender their judgment to 
that of the expert or give a controlling influ- 
ence to the opinions of the scientific witness 
simply because they are the opinions of such 
a witness, they should not, on the other hand, 
dismiss such testimony without considera- 
tion, as belonging to a suspicious class and 
as being rarely entitled to credit; that it is 
the duty of the jury to consider caretfuily ail 
the testimony submitted, both ordinary and 
expert, keeping in mind that the object of the 
latter is to furnish to them aid in their delib- 
erations by informing them in regard to 
matters that lie outside the domain of ordi- 
lary experience. A charge embodying the 
substance of the foregoing would probably, 
according to the general concensus of opin- 
ion, be proper, and some such instructions 
should usually be given. It is also proper for 
the trial court to advise the jury that in 
estimating the value of expert testimony, the 
standing of the expert, his opportunities for 
becoming proficient in the field of investiga- 
tion that he claims as his specialty, and the 
means that have been open to him for gain- 
ing knowledge in regard to the case upon 
trial, should be taken into consideration. 


ConceRNING “Malice as Ground for Civil 
Action,” the May number of Case and Com- 
ment, after mentioning certain recent cases, 
annotated in L. R. A., says: 

The exhaustive annotation accompanying 
these cases reviews the decisions bearing 
on the subject, and, out of their chaotic con- 
dition, evolves the rule that one’s motive in 
exercising an absolute right cannot be ques- 
tioned; but that, where the right is correl- 
ative, it must be exercised with due regard 
to like rights of others; and hence, one who 
exercises such a right for the sole purpose 
of injuring another is liable for the damage 


inflicted. The malice must be what has been 
denominated as “unmixed malice,’—that is, 
it must be the sole and exclusive motive that 
actuated the person committing the act com- 
plained of. If he receives any benefit from 
the exercise of the right other than the grati- 
fication of his malicious desires, he is not lia- 
ble for the resulting damage. There is a third 
class of cases, in which the offending person 
is not engaged in the exercise of a right. 
Such conduct is clearly actionable. 

From the standpoint of reason, it seems 
right that the courts should regard malice 
as an important element in questions of tort. 
In the greater wrongs, 
crimes, malice is often the element of chief 
importance. If “malice aforethought” is to 
be considered a chief factor in a capital crime, 
what reason can there be why in the lesser 
wrongs, for which the only remedy is by civil 
actions, the element of malice should not 


which constitute 


be taken into account? Indeed, in a variety 
of cases this has always been done, as in 
cases of malicious prosecution, the matice 
that authorizes punitive damages, that which 
defeats a claim of privilege in libel, and in 
various other instances. It is equally false 
to say that malice will always make an act 
unlawful. The difficulty is to find a rute by 
which to determine when this will, and when 
it will not, be so. The rules stated above 
seem to be as definite as any that can vet be 
formulated. 


Tue address on “Constitutional Law of the 
United States as moulded by Daniel Web- 
ster,” delivered by Everett P. Wheeler, of 
the New York Bar, before the recent meet- 
ing of the New York State Bar Association, 
is printed in the Vale Law Journal for May 
and in The American Lawyer for April and 
May. 

After reviewing the cases involving im- 
portant constitutional questions which Web- 
ster argued before the Supreme Court, Mr. 
Wheeler closed his address in these words: 

In every one of these leading cases, Web- 
ster successfully advocated the adoption of 
vital principles of constitutional law against 
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the adverse decisions of the Courts below. 
These principles underlie our whole Ameri- 
can system. Without them we should not 
have been a Nation, but a chaos of individ- 
uals) Mr. Everett tells us that what gave 
to La Fayette his spotless fame was “the liv- 
ing love of liberty protected by law.” What 
has given to this country its greatness is its 
well-ordered freedom, protected and secured 
by the Union; Liberty secure, Union equal. 
No individual or citizen of one State may 
secured to him by law, 
superior to the privileges of others. 
On the other hand, every citizen is 
secured by law in the acquisition of property 
and in the enjoyment of his personal rights. 
So long as American Courts respect the 
principles thus established, and America 
combines public freedom with individual se- 
curity, so long shall a grateful people cherish 
the memory of the expounder of the Consti- 
tution, the farmer boy of Salisbury, the elo- 
law-giver and lawyer, 


have privileges 


quent, far-seeing 
Daniel Webster. 


In an excellent article entitled “English 
History and the Study of Engiish Law,” in 
the Wichigan Law Review for May, Professor 
Arthur Lyon Cross, of the University of 
Michigan, asks “If something cannot be 
done to make the lawyer more of a scholar 
within his own field, to broaden his outlook, 
to interest him in the historic development 
of the system which he is studying for practi- 
cal purposes, and to make more evident to 
iim its relationship to the systems of other 
ages and countries, and to kindred branches 
of learning.” This, he believes, can be done 
by “the study of history and the use of the 
historical method in the study of law.” 

It has been the purpose of this article (he 
says) to urge upon the student of law and the 
practitioner that history may be of use and 
interest to him. History, we have insisted, 
is not a mere congeries of dates and facts, 
but an inclusive record of all human thought 
and octivitv. While there is, properly speak- 
ing, no such thing as ecclesiastical, economic, 
legal, or political history, there are ecclesi- 


astical, economic, legal, or political aspects of 
history, each of which may be studied by 
itself, or in its relation to the whole. From 
either or both standpoints the historical 
study of the law should appeal to every stud- 
ent of the profession. It may help him to 
understand much in his ordinary practice 
that would otherwise seem vague and inex- 
plicable, it will certainly give him that broad 
outlook which distinguishes the educated 
man from the skilled craftsman, and, finally, 
what in itself should be a sufficient reward, 
it will tell him the strange and fascinating 
story of how the law which he knows 
emerged from the shadowy regions of the 
past, and perhaps inspire him to do his part 
to dispel the gloom which still envelops many 
stages of the progress. 

ConcerninG “Legal Education in Italy” H. 
St. John-Mildmay, Barrister at the Court of 
Appeai at Milan, says, in The Law Magazine 
and Review for May: 

The study of the law in Italy enjoys a fol- 
lowing larger by far than that of any other 
Neverthe- 
less, the actual number of practising ‘awyers 
is, comparatively speaking, small; the ex- 
planation of this apparently paradoxical 
proposition lying in the fact that, whereas a 
great number of students embark on an eie- 
mentary course of legal studies, few care to 
persevere in them after having taken their 
Laurea, of first degree. 


branch of the liberal professions. 


This is obtained after a course of four 
years at one of the universities. A compre- 
hensive knowledge of the laws of the coun- 
trv has always been heid by the upper c!asses 
in Italy to be the correct cqmplement of a 
polite education, while the possession of the 
coveted title of Doctor Juris, by which the 
baccalaureate is designated, is a useful and 
often an indispensable qualification for ad- 
mission to either the Civil or Municipal Ser- 
vice. It is, moreover, considered a necessary 
equipment towards a number of other pro- 
fessions, among which politics and journal- 
ism take the foremost rank. 

At the end of the fourth year, when al! the 
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examinations of the different courses have 
been passed, the undergraduate goes up for 
the final ordeal called Esame di Laurea. 
Three (and in some universities five) essays 
on subjects chosen by himself are submitted 
to a board of eleven examiners, and, like the 
student of the Middle Ages who used to nail 
his thesis to the college gate and challenge 
whomsoever to dispute it, he has in a subse- 
quent vivd voce examination to make good 
his propositions. If successful, he is pro- 
claimed Dottore in Legge. 

As in France, the legal profession in Italy 
is divided into two branches, the Procuratori 
(avoués) and the Avvocati (avocats). The Pro- 
curatore (who is somewhat akin to the Eng- 
lish solicitor) need not have taken a degree; 
his term at the university is limited to two 
years; he cannot plead outside the jurisdic- 
tion of the Court of Appeal of the district in 
which his domicile is registered, and never in 
criminal cases before the Court of Appeal. 
He must be an Italian subject, and is sworn 
on his assumption of office. His fees are de- 
termined by law. 

The Azvzocato must have taken his degree; 
he can, with the assistance of a local. Pro- 
curatore, plead before any Court of the king- 
dom (at the Supreme Courts of Cassation 
only after five vears’ practice). No oath is 
required of him, and he may be an alien. In 
some parts of Italy the two professions used 
to be distinct. At the present day the 
distinction may be said to have almost ceased 
to exist, especially after the passing of the 
law providing that every Procuratore after- 
five years’ practice becomes de jure a bartis- 
ter, and every barrister, after two years’ 
practice, may enter his name on the rolls of 
Procuratori. 

Few faults can be found with this system 
of legal training in Italy, which strives not 
only to equip the student with an ample 
knowledge of the laws and institutions of his 
country, but also to broaden his mind by a 
sound and comprehensive general educa- 
tion. 


A sweeping reform is to be desired 


with regard to the expounding of the Civil 


| 
| 
| 
| 
| 
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Code. This monumental work, an enlarged 
and corrected edition of the Code Napoléon, 
consists of three books and 2147 paragraphs. 
The period of two years allotted to its study 
is entirely insufficient. The teaching of the 
Code practically resolves itself either into a 
hurried and perfunctory review of the law, 
or else into a monographical study of a 
single part, with the inevitable result of con- 
fusion in the first instance and deplorable 
blanks in the second. 

It is an everyday occurrence that students 
leave the University in entire ignorance of 
such important matters as the law of Con- 
tracts, the law of Inheritance, or the law of 
Real and Personal Property. 

A complete knowledge of Civil law is es- 
sential, and this object is only to be attained 
by distributing the study of the Code 
throughout the four vears of the academic 
curriculum, with yearly or biennial examina- 
tions. 

In an article in The Canadian Law Review 
for May is given much interesting informa- 
tion about “An English Judge’s Dress.” For 
example: 

The earliest representation we have of the 
official costume of the Bench is the seal of 
Robert Grimbald, a justice of the time of 
Henry II. He is depicted in a long tunic and 
mantle, with a round cap on his head and a 
sword in each hand. There is littte doubt 
that these robes were already scarlet, al- 
though the exact period when the Bench had 
adopted scarlet in its official dress is not 
known to us. It has, it is true, been sug- 
gested that they wore green in the reign of 
Edward III., but this was only in virtue of 
their being likewise knights, green being the 
badge of knighthood. Even at that early 
period the robes seem to have consisted of 
a long tunic or colobrium reaching to the 
ankles, surmounted by a cope. . . . Grad- 
ually the closed cope came to be the distinc- 
tive dress of the judges. 

The earliest notice of the robes cf t 
judges occurs in a Close roll dated 1292. . 

In an illumination of the time of Henrv 
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VI. we see the parti-coiored gowns and 
clothing of the sergeants, officers of the 
Court of Chancery, and others represented 
with great exactness. There are two judges 
in scariet robes trimmed with white badger 
or lambskin, one of whom is uncovered and 
tonsured, as becomes a priest, the other, the 
Lord Chancellor and a layman—perhaps the 
first layman who held that office—wearing on 
his head a kind of brown cap. This suggests 
the very natural query, when did judges and 
lawyers first think it necessary to cover up 
their heads during professional hours? It 
probably coincided with the evolution of the 
lawyer from priest or deacon to layman, and 
was originally designed to conceal his char- 
acter, which would have been revealed by the 
tonsured scalp, from the litigants and specta- 
tors. The general head-covering before the 
days of wigs was the coif, which, like the 
periwig of later times, enjoyed a vogue 
amongst laymen in the thirteenth century. 
When they abandoned it, it was continued by 
the priests and lawyers. It was originally of 
white linen, and tied under the chin like a 
child's night-cap. In the fifteenth century 

its resemblance to a modern wig on 
the heads of the three sergeants at the bar is 
very striking. The coif appears to 
have undergone little alteration until the ad- 
vent of wigs at the Restoration. Then, as we 
shall see, it suddenly dwindled in size until 
today it is represented by an absurd black 
patch on the crown ot the wig. 

There is still another indispensable and at- 
tractive adjunct to the costume of our higher 
judicial personages, which we have not yet 
adverted to. It is fully as ancient as the tex- 
tile portion of the “C.J.’s” official attire. No 
one has yet correctly ascertained the origin 
of the collar of the SS. or Esses, but it prob- 
ably appeared first in the reign of Henry IV. 
The earliest description we have is in a ward- 
robe account of 1391, in which there is an 
entry of one collar of gold with seventeen 
letters “S” made in the shape of feathers with 
inscriptions on them. . . . The collar, which 
is now bestowed by the sovereign, was an- 
ciently described as “the collar of SS. in 





England, wherewith esquires may be made.” 
The letters S are, as will be seen by the por- 
trait of Sir Edward Coke, linked together by 
knots and terminate with two portcullises 
and a pendent rose. It may be added that 
this identical order of Coke’s was in the pos- 
session of and worn by the late Lord Cole- 
ridge on the bench. 


, 


Or “Malicious Cartoons” Case and Com- 
ment for May says: 

Great latitude may well be allowed in the 
use of cartoons, as well as in the discussion 
of all public questions. On all public mat- 
ters every point of view may properly be 
presented. Something may be allowed for 
overstatement and unfairness of presentation 
during the heat of a contest. But absolute 
misrepresentation, detiberate, dishonest, and 
malignant, ought to be regarded, not as a 
wrong to the individual victim simply, but as 
a greater wrong to the public. If a public 
man subjected to such misrepresentation 
cannot wisely take notice of it, or has no 
adequate remedy, the wrong to the public is 
of sufficient importance to require the public 
officials, without any private complaint or 
suggestion, to prosecute and punish the of- 
fender. A public prosecutor might render 
great service if, without any political motive 
or bias, he would impartially prosecute every 
conspicuous and aggravated case of criminal 
libel. 

A vicorous plea for “Reform in Criminal 
Procedure” is made by Everett P. Wheeler 
in the Columbia Law Review for May. He 
says: 

In this country, as well as in England, the 
old severity of penal legislation has been 
altogether reformed. But the old traditions 
of criminal procedure remain. They are 
totally inapplicable to existing conditions 
and require revision as much as the sanguin- 
ary penal code of a century ago.... 

1. The first rule which shouid be changed 
is that which requires the jury to be satis- 
fied of the guilt of a prisoner beyond a 
reasonable doubt. This has enabled myriads 
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of criminals to escape just punishment. It 
may possibly in a few instances have saved 
an innocent man from undeserved punish- 
ment, but the impunity that it has given to 
actual criminals has undoubtedly caused the 
death or injury of many times the number of 
those whom it has judiciously shielded... . 
It is in the interest of justice that if the jury 
before whom he is tried are satisfied of his 
guilt by the fair preponderance of evidence 
he should be convicted. 

2. Another rule which grew up during 
the Draconic legislation of the past was that 
it was better that ten guilty men should es- 
cape than that one innocent man should be 
convicted. This maxim overlooked entirely 
the duty of the State to give protection to the 
innocent men, who were likely to suffer from 
the escape of the ten guilty culprits, who, em- 
boldened by impunity, would feel free to prey 
upon the community. These two maxims 
may be justly said to have caused the death 
of manifold more innocent persons than they 
have protected. ... 

3. One cause of delay in the trials of 
criminals and of punishment of crime was 
recently stated by Mr. Justice Woodward, of 
the Supreme Court of New York: 

“It is impracticable in most communities 
to assemble a grand jury oftener than three 
or four times a year. If the crime is com- 
mitted immediately after the sitting of one 
Grand Jury, the criminal, if apprehended, 
usually has from three to four months before 
another assembles and before he can be 
indicted. Until this time he cannot be law- 
fully tried. Then, for the first time he is 
formally charged with the crime, and he is 
then entitled to a reasonab‘e opportunity to 
procure counsel. If he is unable to do so, the 
court assigns counsel. In such a case the 
counsel may be entirely unprepared to deal 
with the defense, and a decent regard for the 
rights of his client compels the granting of 
sufficient time to enable counsel to look into 
the case and determine upon a line of de- 
fense. In the meantime the court adjourns 


and the case of necessity goes over until the 
court reconvenes, which may be three or 
four months hence.” 


4. Another provision of law which has 
enabled many guilty persons to escape is 
that which gives to persons jointly indicted 
for a particular crime the right to separate 
a 

5. [“The gross abuses that exist owing 
to the readiness of appellate courts to grant 
new trials in criminal cases” should be 
ended. ] 

6. There is another technical rule in crim- 
inal pleading which should be repealed. It is 
thus stated by the Court of Appeals of New 
York, in People v. Stedeker: 

“An exception in a statute must be nega- 
tived in pleading, while a proviso need not.” 

In this particular case the application of 
this technical rule discharged the criminal. 
What possible reason in the nature of the 
case can be given for the distinction thus 
stated by the court? In all cases it should be 
enough that the indictment state the crime 
with clearness sufficient to enable the defend. 
ant to understand the charge. All matters 
of defense or exception should be left for the 
proof. 


“THE Need of Creating Advocates or De- 
fenders for the Accused” is strongly urged 
in the Canadian Law Journal for April, by 
W. D. Sutherland, who says: 

At present, while there remain greatly pre- 
ponderating advantages on the side of the 
Crown, no one can tell how any trial might 
result if only the Crown stood on something 
like the same footing in the contest and pos- 
sessed only a parity, or as nearly as possible 
a parity, of advantages with the prisoner. 

That such an officer as suggested is re- 
quired cannot be doubted by any who give 
the question the least consideration. Those 
learned in the criminal law and skilled in all 
the ways and arts of the accomplished 
pleader should be selected and set apart 
solely for the work, whose duty it should be 
to assume the responsibility of the defence 
of prisoners ab initio; i.¢., as soon as they 
should be apprehended. No consideration 
of what it will cost the country should be al- 
lowed for a moment to enter into the ques- 
tion. 
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AMERICAN FLAG. (DESECRATION—USE FOR AD- 
VERTISING PURPOSES— CONSTITUTIONALITY OF 
STATUTE—POLICE POWER.) 

NEW YoRK SUPREME COURT. 


In People v. Van De Carr, 86 New York 
Supplement 644, the constitutionality of 
Penal Code, Sec. 640, subd. 16, prohibiting 
the use of the United States flag for advertis- 
ing purposes is determined. 

The statute not only prohibits the use of 
the flag as a trade mark or label or for the 
advertisement of merchandise, but also pro- 
hibits its mutilation, defacement or defile- 
ment, and the displaying of any word, figure, 
mark or advertisement of any nature upon 
the emblem itself. In these latter particulars 
the statute is held constitutional, the court 
saying, “It was competent for the Legisla- 
ture to make it a misdemeanor to publicly 
mutilate, deface, defile, trample on, or cast 
contempt, either by words or act, upon the 
national or State flag, and the mutilation of 
the flag may mean the printing of an adver- 
tisement on the ensign itself. Such legisla- 
tion is within the police power of the State, 
for it relates to the preservation of the peace.” 
But while this is true and that part of 
the statute may be separated from the other 
provisions, the court is led to the conclusion 
that such other provisions are unconstitu- 
tional. All parts of this statute must be up- 
held, if at all, on the ground that the legisla- 
tion is within the police power of the State. 
It is elementary that to be within the police 
power the legislation must relate in some way 
to the pubiic health, morals, safety, comfort 
and general welfare. 

The prohibition of the use of the flag as a 
trade-mark or in connection with an adver- 
tisement of merchandise, it is said, in no way 
relates to any one of the legitimate subjects 
to which the police power extends. 
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The Federal government has not pro- 
hibited the use of the flag in connection with 
advertisements. Trade labels, of which it 
forms a part, are accepted at the patent office. 
Not being within the police power, this part 
of the statute is an unauthorized interfer- 
ence with the liberty of the citizen, which in- 
cludes the right to engage in any lawful pur- 
suit, and to use all customary and lawful 
agencies in the prosecution of such business, 
and it is not legitimate legislation to declare 
that one of those agencies shall become un- 
lawful, unless its use in some way affects the 
public health, etc. 

The statute made an exception in favor of 
the reproduction of the flag in newspapers, 
books, circulars, ornamental pictures, articles 
of jewelry or stationery, efc., where it was 
not connected with an advertisement. This 
exception, the court holds, renders the stat- 
ute class legislation, and obnoxious to the 
Fourteenth Amendment. 

A number of cases are cited on general 
and collateral propositions, but no case is re- 
ferred to which is directly in point. 





ARREST. (HoMICcIDE IN ATTEMPTING—RESPONSI- 
BILITY OF OFFICER.) 

UNITED STATES CIRCUIT CoURT FOR THE 

SOUTHERN DISTRICT OF WEST VIRGINIA. 

In re Laing, 127 Federal Reporter 213, 
was a proceeding in habeas corpus to secure 
the relator’s release from confinement on an 
indictment for murder. 

Relator was a member of a posse organ- 
ized by the United States marshal, to effect 
the arrest of a striker charged with resisting 
an officer during the West Virginia coal 
strike in 1903. The striker had stated that 
he did not intend to be taken alive, and never 
intended to be arrested. The officers and 
posse, amounting in all to four persons, ap- 
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proached the striker’s house, one officer tak- 
ing a position in front and placing the others 
in the rear, to cut off ail possible escape. The 
striker was given warning, and armed with 
a pistol ran from the rear of the house. The 
members of the posse called upon him to 
halt. He disregarded the call and continued 
to run, changing his course towards a tree, 
which the officers anticipated he intended to 
reach, in order to open fire upon them. They 
fired twice and killed him. 

They were indicted in the State court. 
After holding that habeas corpus is a proper 
proceeding, the court proceeds to a discus- 
sion of the merits of the case, holding that 
there was an absence of malice, that the rela- 
tor was attempting to execute the process of 
the court, and that the killing was in self- 
defense. 

First Hawkins, P. C., p. 81, Sec. 11, is 
quoted to the effect that if a person having 
committed a felony will not suffer himself to 
be arrested, but stands on his own defense, 
or flies so that he can not possibly be appre- 
hended alive, he may be lawfully stain by 
those who pursue him. This principle, the 
court says, has been held to be law in this 
country, citing State v7. Garrett, 60 N. C. 144, 
84 Am. Dec. 359. The conclusions reached 
are also said to be sustained by United States 
in Ailison v. United States, 160 U. S. 203- 
21€, 16 Supreme Court Reporter 252, 257, 
40 L. Ed. 395, and Allen-v. United States, 
164 U. S. 493, 17 Supreme Court Reporter 
154, 156, 41 L. Ed. 528. 

ATTORNEYS. (DISBARMENT FOR ADVERTISING.) 
COLORADO SUPREME CourRT. 

In People v. Taylor, 75 Pacific Reporter 
gi4, the court makes absolute a rule to show 
cause why the defendant should not be dis- 
barred for unprofessional conduct. The pro- 
ceedings were brought on the relation of the 
Colorado Bar Association against an attor- 
ney of that State, who advertised, through 
the public press and otherwise, to secure 
divorces. The court states that such adver- 


tisements as were published are reprehensi- 


ble, mischievous and detrimental to good 
morals, and libelous upon the courts of jus- 
tice throughout the State. The court refers 
particularly to the case of People v. Maccabe, 
32 Pac. 280, 18 Colo. 186, and states that the 
reasons which are fully set forth in that case 
govern the present one. In the case referred 
to, the attorney advertised to obtain divorces 
quietly which would be good everywhere. It 
is held that the ethics of the legal profession 
forbid that an attorney shall advertise his 
talent or his skill as a shopkeeper advertises 
An attorney may properly accept 
a retainer for the prosecution or defense of 
an action for divorce when convinced that his 
client has a good cause, but for anyone to in- 
vite or encourage such litigation is reprehen- 
sibie. An advertisement stating that divorce 
could be obtained quietly which would be 
good everywhere is against good morals, 
public and private. It is a false representation 
and a libel upon the courts of justice. 
Divorces cannot be legally obtained very 
quietly which shall be good anywhere. To 
say that divorces can be obtained quietly is 
equivalent to saying that they can be ob- 
tained without publicity. The statutes re- 
quire certain public proceedings, such as the 
filing of the complaint, the summons, service 
of process, either personal or by publication 
in a newspaper; and to indicate that such 
public proceedings can or will be dispensed 
with by the courts having jurisdiction of such 
cases is a libel upon the integrity of the 
judiciary which cannot be overlooked. 


his wares. 


COMMON LAW 
TUTES.) 


MARRIAGE. (WHat CoNnNSsTI- 
MISSISSIPPI SUPREME COURT. 
In Blanks v. Southern Railway Company, 
35 Southern Reporter 570, plaintiff sued for 
negligently occasioning the death of a man 
she claimed to have been her husband. She 
relied on a common law marriage made be- 
fore the Code of 1892, requiring a formal 
celebration, took effect. 
The plaintiff’s story as detailed by the 
court is not devoid of interest. She was the 
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mother of a bastard child and was afterwards 
married to Lawson Parker, who, “inasmuch 
as he was not the father of the bastard, we 
may assume on matrimonial concerns was 
free from petty scruples.” 

The court then quotes from the record 
the plaintiff's testimony concerning this 
union in which she declares she did not know 
whether she was married or not, but that 
they had a preacher there who did something 
and she and her husband “went together un- 
der that head,” that is as husband and wife. 
After two or three years, “Lawson, weary of 
well-doing, threw off the connubial yoke, and 
of his own motion, without disturbing the 
courts, left for parts unknown.” 

The plaintiff’s courtship with decedent is 
then detaited. She was sitting in her door, 
when decedent who was a perfect stranger 
and whom she had never seen before came 
up. “He preferred he was lonely. I was sitting 
in the door there by myself, and he asked me 
if I was lonely, and I preferred, ves, I was 
lonely, and he asked then if I would like to be 
his wife, if I would be the mother of his child, 
and I said I thought I could, and he asked 
me if I could live in his house and treat him 
adjustably, and I told him I thought I could. 
©. Did you tell him in what way you wanted 
to live? A. As his wife. That is the way I 
went to him. I did not reconsider myself to 
have any husband after Lawson left me, and 
I was living there from hand to mouth, and 
I wanted a husband, and he said he would be 
a husband to me, and I said as I was a wom- 
an I would accomplish to be his wife, and I 
went with him.” The court continues, “On 
this primitive, prepluvial agreement they 
lived together fcr many years, and up to the 
time of Daniel’s death. But after about a 
year of their cohabitation there was an un- 
fortunate episode. Lawson Parker turned 
up! He appeared at Maggie’s new home in 
quite a violent humor, and proceeded to 
abuse and beat her, without any interference 
from Daniel, so that she had him arrested 
and put under bond to keep the peace, and 
then he left again, and has been seen no more, 


/CONSPIRACY. 


gether for ten years or more, until Daniel was’ 
killed by the railroad train. We cannot hold 


Io 


that she was Daniel’s wife.” 


—FINES.) 
MASSACHUSETTS SUPREME JUDICIAL CourRT. 

In Martell v. White, 69 Northeastern Re- 
porter 1085, the defendants were sued for 
conspiracy to injure plaintiff's business. It 
appeared that defendants, who were granite 
manufacturers in a certain city, formed an 
2ssociation, a by-law of which provided that 
any member having business transactions 
with any other such manufacturer in the city, 
not a member of the association, in relation 
to granite, should, for each transaction, con- 
tribute to the association’s expenses from 
$1 to $500, the amount to be determined by 
the association. By means of fines from 
S10 to $100, on members for dealing with 
plaintiff, his business, which was quarrying 
granite, was ruined. 

The court says the facts show a clear and 
deliberate interference with the business of a 
person with the intention of causing him 
damage, and the question is whether the de- 
fendants, in accomplishing their purpose, 
have kept within lawful bounds. The de- 
fendants contended that they were justified 
by the law applicable to business competi- 
tion. The court says that in view of the con- 
siderations upon which the right to competi- 
tion is based, it believes that defendants have 
failed to show that coercion or intimidation of 
plaintiff’s customers is justified by the law of 
competition. It says: “It (the right of com- 
petition), is a right, however, which is to be 
exercised with reference to the existence of 
a similar right on the part of others. The 
trader has not a free lance. He may fight, 
but as a soldier, not as a guerilla. The right 
of competition rests upon the doctrine that 
the interests of the great public are best 
subserved by permitting the general and na- 
tural laws of business to have their full and 
free operation, and that this end is best at- 
tained when the trader is allowed, in his busi- 


and Daniel and Maggie continued to live to- | ness, to make free use of these laws... . 
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But from the very nature of the case, it is 
manifest that the right of competition fur- 
nishes no justification for an act done by the 
use of means which in their nature are in 
violation of the principle upon which it rests. 
The weapons used by the trader who relies 
upon this right for justification must be those 
furnished by the laws of trade, or at least 
must not be inconsistent with their free oper- 
ation. . . . In the case before us the mem- 
bers of the association were to be held to the 
policy of refusing to trade with the plaintiff 
by the imposition of heavy fines, or, in other 
words, they were coerced by actual or 
threatened injury to their property... . 
This method of procedure is arbitrary and 
artificial, and is based in no respect on the 
grounds upon which competition in business 
is permitted, but, on the contrary, it creates 
a motive for business action inconsistent with 
that freedom of choice out of which springs 
the benefit of competition to the public, and 
has no natural or logical relation to the 
grounds upon which the right to compete is 
based.” 

A large number of cases are cited and dis- 
tinguished. 


DEATH BY WRONGFUL ACT. (STIPULATIONS 
AVOIDING LIABILITY TOWARD FREE PASSEN- 
GERS.) 


UNITED STATES SUPREME COURT. 

In the case of Northern Pacific Ry. Co. v. 
Adams, 24 Supreme Court Reporter 408, is 
discussed the liability of a railroad company 
for the wrongful death of a passenger who 
was riding upon a pass, the conditions of 
which stipulated that the company would not 
be liable under any circumstances, whether 
of negligence of agents or otherwise, or for 
any injury to the person or loss or damage 
to the property of the passenger using the 
same. The death occurred in Idaho, and 
the statutes of that State provide that when 
death is caused by the wrongful act or neglect 
of another, his heirs or representatives may 
maintain an action for damages against the 
person causing the death, or if such person 
is employed by another who is responsible for 
his conduct, then also against the employer. 











The Circuit Court charged the jury that they 
were not to consider what was the duty of 
the railroad toward the person who was 
killed, but the duty which the road owed to 
his heirs, and the duty which the latter had 
the right to exact from the railroad in this 
case is the same duty which the railroad com- 
pay owed to the public in general. The Su- 
preme Court holds that it is error to main- 
tain that although it should appear that the 
railroad company failed in no way in its duty 
toward the deceased, it could yet be held 
responsible, under the Idaho statute above 
mentioned, to his heirs for the damages they 
suffered by reason of his death. Wrongful 
act and neglect alike imply the omission of 
some duty, and that duty must be the duty 
owing to the decedent. It cannot be that if 
the death was caused by an unintentional act 
it can be considered wrongful or negligent at 
the suit of the heirs of the decedent. They 
claim under him, and can recover only in case 
he could have recovered had he been only 
injured. Upon the question of the liability 
of the road to a person riding upon a free 
pass, the court says that the question to be 
considered is, whether the company is liable 
in damages to a person injured through the 
ordinary negligence of its employés who at 
the time is riding upon a pass given as a 
gratuity and upon the condition, known and 
accepted by him, that the road shall not be 
responsible for such injuries. This question 
has received the consideration of many 
courts, and has been answered in different 
and opposing ways. The Supreme Court men- 
tions the cases of Rogers v. Kennebec S. B. 
Co., 86 Me. 261, 29 Atl. 1069; Quimby v. 
Boston & Maine R. Co., 150 Mass. 365, 23 
N. E. 285; Griswold v. New York & N. E. 
R. Co., 53 Conn. 371, 4 Atl. 261; Kinney v. 
Central R. Co., 34 N. J. Law 513; and others 
which hold that the company under these 
circumstances is not responsible. The fol- 
lowing English cases are also referred to as 
holding to the same effect: McCalley v. Fur- 
ness R. Co., L. R. 8 Q. B. 57; Hall v. North- 
eastern R. Co., L. R. 10 Q. B. 437; Duff v. 
Great Northern R. Co., Ir. L. R. 4 C. L. 178; 
and Alexander v. Toronto & N. R. Co., 33 
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L. C. Q. B. 474. Of the cases which hold 
that the company is responsible are cited 
Rose v. Des Moines Valley R. Co., 39 Iowa 
246; Pennsylvania R. Co. v. Butler, 57 Pa. 
235; Mobile & O. R. Co. v. Hopkins, 41 Ala. 
486; and Gulf, C. & S. F. R. Co. v. McGown, 
65 Texas 640. The court distinguishes cer- 
tain of its own decisions, viz: Philadelphia & 
R. R. Co. v. Derby, 14 How. 468, and New 
World v. King, 16 How. 469, where, al- 
though the parties were free passengers, it 
did not appear that there were any stipula- 
tions concerning the risk, and the companies 
were also held guilty of gross negligence. 
The case of B. & O. S. W. R. Co. v. Voigt, 
176 U. S. 498, 20 Sup. Ct. Rep. 385, 44 L. Ed. 
5€0, is relied on as decisive of the point un- 
der consideration. The Supreme Court holds 
that the judgments of the Circuit Court and 
the Circuit Court of Appeals, which per- 
mitted a recovery, must be reversed. Jus- 
tices Harlan and McKenna dissent. 


EXPERT TESTIMONY. 
rIONAL COMPENSATION—ILLEGALITY.) 


(CONTRACT FOR CONDI- 


NEw YORK SUPREME COURT. 


In Laffin v. Billington, 86 New York Sup- 
plement 267, the plaintiff, a physician, sued 
for services rendered to defendant’s client as 
an expert witness, in a suit for injuries 
against a street railway company. At the 
trial he testified that he was to get ten per 
cent. if he helped work up the case; that he 
told defendant that he would take up the ex- 
pert end if he got ten per cent. of the settle- 
ment or judgment, and that he wouldn’t go 
ahead as an expert witness without defend- 
ant’s personal guaranty, as he had no faith in 
the honesty of his client. A writing was in- 
troduced, signed by defendant’s client, au- 
thorizing defendant to pay plaintiff's fees out 
of the recovery, and followed by defendant’s 
written agreement to pay plaintiff ten per 
cent. of his client’s recovery. The court 
holds that this bargain was illegal and void. 
Wellington v. Kelly, 84 New York 533, is 
quoted to the effect that an agreement by a 
stranger to furnish evidence to substantiate 
a claim or defense for a compensation de- 


pending upon the success of his efforts, is in- 
jurious in its tendency, as furnishing an in- 
ducement for perjury and subornation of 
witnesses. Lyon v. Hussy, 82 Hun. 15, 31 
N. Y. Supp. 281 is also cited. 


FIRE PROTECTION. (City PRopERTy—CoONnrTRACT 
WITH WATERWORKS COMPANY.) 
CALIFORNIA SUPREME COURT. 

In Town of Ukiah City v. Ukiah Water & 
Improvement Co., 75 Pacific Reporter 773, 
it is held that a city which, under its power 
to conserve the general public good, con- 
tracts with a waterworks company for gen- 
eral fire protection, has no cause of action 
against the company for municipal property 
destroyed by fire, through the company’s 
failure to supply a sufficiency of water. The 
case turns on the distinction between con- 
tracts made by municipal corporations in 
what may, with perhaps questionable pro- 
priety, be termed its private capacity, and 
those which it makes as a governmental 
agency of the State, for the benefit of the 
public at large. The contract in suit was 
held to belong to this latter class. 

The opinion of the court below is set out 
in full and adopted by the Supreme Court, 
which distinguishes the cases of Paducah 
Lumber Co. v. Paducah Water Supply Co., 
89 Ky. 340, 12 Southwestern Reporter 554, 
13 Southwestern Reporter 249, 7 L. R. A. 
77, 25 Am. St. Rep. 536; Gorrell v. Water 
Supply Co., 124 N. C. 328, 32 Southeastern 
Reporter 720, 46 L. R. A. 513, 70 Am. St. 
Rep. 598; Planters’ Oil Mill v. Monroe 
Water Works & Light Co., 52 La. Ann. 
1243, 27 Southern Reporter 684; Watson v. 
Inhabitants of Needham, 161 Mass. 404, 37 
Northeastern Reporter 204, 24 L. R. A. 287. 

In the opinion of the trial court it is said, 
“Tt may be assumed here that it is within the 
power of a municipality, as a property owner, 
to enter into such a contract with a water 
company for the protection of the property 
which it owns as a legal individual; but it cer- 
tainly needs something more than evidence 
showing an accepted service for general fire 
purposes to establish such a contract, and 
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the evidence here shows nothing more. The 
distinction between the powers conferred on 
municipal corporations for public purposes 
and for the genera! public good, and those 
conferred for private corporate uses, is 
clearly marked by the decisions.” 


MARRIAGE, (IncEstuous CHARACTER— ANNUL- 
MENT—PUBLIC POLICY.) 


WEST VIRGINIA SUPREME COURT OF APPEALS, 


Martin v. Martin, 46 Southeastern Report- 
er 120, was a bill filed to annul a marriage 
between complainant and defendant on the 
ground that, being related by blood as 
nephew and aunt they went to Pennsylvania 
to evade the law of West Virginia, in getting 
married, and with the intention of returning 
to the latter State to reside. This latter al- 
legation as to the purpose to evade the West 
Virginia law was denied by the defendant. 

The parties had lived together eighteen 
vears, and had a son ten years old. The 
lower court concluded that “‘a court of equity 
ought not to entertain a litigant who vaunted 
his own iniquity and made that his sole 
ground of the decree asked from it.” In 
reversing the decree below the court says 
that, though the hands of the parties may be 
unclean, it is the duty of a court of equity 
to permit them to clean them when it can 
do so, and not permit such uncleanness to 
continue as a stench in the nostrils of the 
people. While the rule is that equity will not 
entertain persons with unclean hands, vet 
there are just exceptions thereto, and the 
statutes of this State have mercifully pro- 
vided that those who unwittingly enter into 
a marriage that leads to the continual viola- 
tion of law, notwithstanding their original 
sin, may have such relation annulled, so that 
they may go and sin no more. Such trans- 


gressors should get from before the public 
gaze as quickly as possible. 

Commonwealth v. Lane, 113 Mass. 458, 
18 Am. Rep. 509, and State v. Brown, 47 
Ohio State 102, 23 Northeastern Reporter 
747, 21 Am. St. Rep. 790 are cited. 








MASSEUR. 
STITUTES.) 


(PRACTICE OF MEDICINE—WHAT CON 


NORTH CAROLINA SUPREME COURT. 


In State v. Biggs, 46 Southeastern Re- 
porter 401, the defendant appealed from a 
conviction of practising medicine and surg- 
ery without a license. The jury found that 
he administered massage, baths, and physi- 
cal culture, manipulated muscles and bones, 
and advised his patients what to eat,—all this 
without use of drugs. 

The North Carolina Code, section 3124, 
requires that applicants for license to prac- 
tise medicine or surgery shall stand an ex- 
amination in anatomy, physiology, and vari- 
ous other branches. Laws, 1885, p. 180, 
ch. 117, §2 made guilty of a misdemeanor 
any one who “shall begin the practice of 
medicine or surgery . . . for tee or reward,” 
without such license. 

Acts 1903, p. 1074, ch. 697, defines the ex- 
pression, “practice of medicine and surgery,” 
as meaning the management for fee or re- 
ward of any case of disease, physical or men- 
tal, real or imaginary, with or without drugs, 
surgical operation, surgical or mechanical 
appliances or by any other method whatso- 
ever.” 

It is this last statute that is particularly 
assailed, and which the court declares to be 
unconstitutional as conferring a monopoly. 
The court says that it is forbidden to relieve 
a case of suffering, physical or mental, in any 
method unless cne is an M. D. It is not 
even admissible to “minister to a mind dis- 
eased” in any method, or even dissipate an 
attack of the “blues,” without that label 
duly certified. It asks whether it is requisite 
that a man who treats a diseased ear should 
really be competent in obstetrics, or whether 
it is penal to treat a disease of the eve unless 
the operator wnderstands chemistry, or 
whether it is ind:ctable to remove corns or to 
plug teeth without a full knowledge of the 
materia medica, or to apply a fomentation 
without being able to “pass up” on therapeu- 
tics, or sell a little herb tea for the stomach- 
ache without being scientifcally versed in 
pathology and physiology. 

Christian Scientists are permitted to cure 











YUM 


Notes of Recent Cases. 


441 





diseases without passing an examination. By 
what process of reasoning can massage, 
baths, and the defendant be excluded? In 
the cure of bodies as in the cure of souls, 
“Orthodoxy is my doxy, heterodoxy is the 
other man’s doxy.” This is a free country 
and any man hag a right to be treated by any 
system he chooses. 

The court quotes the saying of Dr. Oliver 
Wendell Holmes, that if the whole materia 
inedica were sunk to the bottom of the sea 
it would be all the better for mankind, and 
all the worse for the fishes, and also an 
eminent medical authority of North Carolina 
to the effect that out of twenty-four serious 
cases of disease, three could not be cured by 
ihe best remedies, three others might be 
benefited and the rest would get well anyway. 


MALICIOUS PROSECUTION. (PROBABLE CAUSE 
—EXISTENCE OF COUNTERCLAIM.) 
NEW YoRK SUPREME Court. 
In Coleman v. Botsford, 85 New York 
Supplement 1, the fact that one brings an 
action on a valid claim, knowing that the de- 
fendant has a valid counterclaim, for a great- 
er sum, is declared not to make the action 
malicious, for want of probable cause. The 
court says that such an action cannot be 
deemed to have been instituted without prob- 
able cause, even though plaintiff was aware 
that if he sued, defendant could counterclaim 
her demand and obtain a judgment against 
him for the balance. The sole action which 
he prosecuted was to recover his own claim, 
and concededly he had a right to recover. 
It is true that the defendant would set up 
her claim against him and so judgment and 
execution would go in her favor instead of 
against her. But still plaintiff would by the 
very judgment so rendered have recovered 
upon his claim, and the action which he com- 
menced would result in his favor to the full 
extent of the claim for which it was brought. 
Besson v. Southard, to N. Y. 236; and An- 
derson v. How, 116 N. Y. 336, 338, 22 
Northeastern Reporter 695, and cited on the 
point that both malice and want of probable 
cause must unite to sustain the action. 


MONOPOLIES. (SALE OF UNCOPYRIGHTED Books 
—PROTECTION OF PRICE OF COPYRIGHTED Books) 
NEw York Court OF APPEALS. 

In Straus v. American Publishers’ Asso- 
ciation, 69 Northeastern Reporter 1107, an 
association of book publishers formed to pro- 
tect the price of copyrighted books, but re- 
fusing to sell them or any books to dealers 
who cut the price, or permitted their custom- 
ers to do so, is held illegal. 

It is conceded that the copyright law cre- 
ates a monopoly, and that, indeed, this is its 
very essence, but the refusal to sell books 
of any sort to dealers who cut the price on 
the copyrighted article is held to make the 
agreement a violation of Laws of 1899, c. 
690, p. 1514, § 1, providing that every con- 
tract, agreement, or combination, whereby 
a monopoly in the manufacture or sale of an 
article of common use may be created or 
maintained, or whereby competition in the 
supply or price of such article may be re- 
stricted or prevented, or whereby the free 
pursuit of any lawful business is restricted or 
prevented for the purpose of maintaining a 
monopoly, is against public policy and void. 

Park & Sons Co. Case, 175 N. Y. 1, 67 
Northeastern Reporter 136, 62 L. R. A. 632, 
is distinguished. In a lengthy dissenting 
opinion Judge Gray thinks that the Park 
case is controlling and that the agreement 
should be upheld. Judge Bartlett agrees 
with Judge Gray, saying, “This case discloses 
one of the saddest phases of our modern 
business life. It is a well-known fact that 
the greatest dejartment stores of the coun- 
try have encroached upon many lines of 
trade, entirely distinct from the main and 
legitimate business in which they are en- 
gaged. Asan illustration, a dry goods estab- 
lishment, engaged in selling a vast number 
of articles legitimately related to its business, 
concludes, in order to promote its principal 
trade, to offer for sale books, furniture, drug- 
gists’ sundries, and numerous other articles 
that need not be mentioned, at cut prices, 
representing only the cost of production, and 
oftentimes far below it... . The result is 
that a large number of the retail dealers in 
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the various kinds of articles thus undersold 
are driven out of business, many of them at 
a time of life when they are unable to rein- 
state themselves in some other calling. It 
also results in great damage to manufactur- 
ers, producers, and wholesale dealers in loss 
of customers who have been driven into 
insolvency. It is, of course, true that the 
proprietors of department stores have the 
legal right to offer to the public goods of 
any kind at prices below production, or, in- 
deed, may donate them to their customers. 
It is, however, equally true that the manufac- 
turers, producers, and wholesale dealers may 
say, to the men whose policy is thus carrying 
ruin and destruction to their business and 
that of their customers, that if you persist in 
this disastrous cutting of rates we will sever 
all business relations absolutely. These are 
mutual and inherent rights, in the nature of 
things, so long as self-defense and the privi- 
lege to exist survive among men.” 


NEGLIGENCE. (INJURIES RESULTING FROM BLAST- 
ING.) 
NEW YoRK SUPREME CourT, APPEL- 
LATE DIVISION, FIRST DEPARTMENT. 
In the case of Wheeler v. Norton, 86 New 
York Supplement, 1095, the question was 
raised as to the liability of the defendant, 
who was blasting for the new subway, for 
damages which resulted from the breaking of 
a water pipe and the subsequent overflowing 
of the property of the plaintiff. While the 
particular facts in this case are novel, there 
are many authorities in New York which 
hold that the throwing of rocks and other 
matter upon a person’s property, causing 
him damage, makes one liable as a tres- 
passer, and this irrespective of whether such 
person be guilty of negligence or not. The 
court cites the leading case of Hay v. Co- 
hoes, 2 N. Y. 159, 51 Am. Dec. 279, in which 
the defendant was held liabie for damages 
which resulted trom fragments of rock which 
were thrown against the plaintiff's house 
while the defendant was blasting upon his 
own land. In this case there was no proof 
of negligence. The Hay case has been cited 
with approval in the cases of St. Peter v. 





Dennison, 58 N. Y. 416, Mairs v. Manhattan 
Real Estate Ass’n., 89 N. Y. 498, and re- 
cently in the case of Sullivan v. Dunham, 
55 N. E. 923, 160 N. Y. 290. The court 
holds in the present instance that the break- 
ing of the pipe was the direct and proximate 
cause of the injury to the plaintiff. Ifa sec- 
tion of the pipe had been thrown upon her 
premises, there would be no doubt, under the 
authorities cited, that the defendants would 
be liable as trespassers, and there seems to 
be no reason why a distinction should be 
made between iron thrown upon the prop- 
erty and water flowing thereon. The judg- 
ment of the tria! court allowing a recovery is 
affirmed. 


PHOTOGRAPH. (ADMISSIBILITY IN EvIDENCE— 

ACTION FOR DEATH OF THE WIFE.) 

NEw YoRK CourT OF APPEALS- 

In Smith v. Lehigh Valley Railroad Com- 
pany, 69 Northeastern Reporter 729, the 
plaintiff sued for negligently causing the 
death of his wife and introduced her photo- 
graph, which showed her to have been a 
handsome woman. The New York Court 
of Appeals, speaking by Chief Justice 
Parker, holds that this was error. It says 
that into such a case the personal element 
does not enter; for the law does not com- 
pensate for grief or sorrow, but only for pe- 
cuniary loss. The introduction of the photo- 
graph could not be expected to accomplish 
any other resuit than to introduce the per- 
sonal element for the consideration of the 
jury, awaken their sympathies and thus se- 
cure a larger verdict. Whether in thus 
championing the rights of the small number 
of plain looking women in the United States 
the judge had in view securing the support 
of the women suffragists in his presidential 
candidacy, would doubtless be an invidious 
inquiry; and in view of the fact that all 
husbands know their wives to be beautiful, 
the practical prudence of such a course is so 
questionable that the astute jurist ought not 
to be lightly accused of it. 

Lipp v. Otis Bros. & Co., 161 N. Y. 559, 
564, 56 Northeastern Reporter 79, is relied 
on as authority. 
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PUBLIC OFFICE. (PROPERTY RIGHTS THEREIN — 
LEGISLATIVE CONTROL.) 
NORTH CAROLINA SUPREME CourRT. 
The case of Mial v. Ellington, 46 South- 
eastern Reporter 961, is notable in that the 
court therein overrules the doctrine which 
has always obtained in that State, that an 
officer appointed for a definite time to a pub- 
lic office has a vested property interest there- 
in or contract right thereto, of which the 
Legislature cannot deprive him. This doc- 
trine was first announced in the case of 
Hoke v. Henderson, 15 N. C. 1, 25 Am. Dec. 
679, and has been many times reaffirmed in 
subsequent cases. It is stated in the opinion 
that North Carolina is the only State in the 
Union where such a doctrine has been up- 
held, and the majority opinion cites many 
cases, both State and Federal, and text-books 
where this doctrine is expressly repudiated. 
Chief Justice Clark in his concurring opin- 
ion states, “The court that decided Hoke v. 
Henderson did not deem themselves infalli- 
ble, for they overruled divers of their own 
opinions as erroneous, and succeeding courts 
have overruled other opinions of that court. 
There is no peculiar sacredness attached to 
Hoke v. Henderson. No other court what- 
ever, anywhere or at any time, has followed 
it as authority. All have concurred in dis- 
regarding it, and not a few have sharply crit- 
icized it, a few of which criticisms have been 
collected. See 127 N. C. 252, 253, 37 S. E. 
263.” There are dissenting opinions by 
Judges Montgomery and Douglas. The de- 
cision seems to be one of considerable politi- 
cal importance, several unsuccessful attempts 
having been made in the Legislature to se- 
cure a change in the doctrine. 


RAILROADS. (INTERSTATE COMMERCE—AUTOMATIC 
CouPLER— LOCOMOTIVE TENDER — NEGLIGENCE 

Per Se.) 
DELAWARE SUPREME CourT. 
In Philadelphia & R. Ry. Co. v. Winkler, 
56 Atlantic Reporter 112, a locomotive tend- 
er is held to be a car within the act of Con- 
gress, March 2, 1893, c. 196 sec. 2, 27 St. 53, 
1 U. S. Comp. St. 1901, p. 3174, requiring 





cars used in interstate commerce to be 
equipped with automatic couplers. © The 
point is not discussed. It is also held that a 
violation of the act by a carrier constitutes 
negligence per se, in view of the provision 
that the risk is not assumed by the em- 
ployés continuing in the company’s service. 





REMOVAL OF CAUSE. (District To WHICH 
CausE May BE REMOVED — CONFLICTING JURIS- 
DICTIONS.) 

UNITED STATES CIRCUIT COURT FOR THE 
EASTERN DIstRICT OF WISCONSIN. 

In Hyde v. Victoria Land Company, 125 
Federal Reporter 970, it is held that where, 
by reason of the subsequent organization of 
new counties after the establishment of Fed- 
eral judicial districts in the State, one of 
the counties is found in two Federal districts, 
a suit originating in the State court of such 
county and removable to the Federal court, 
may be removed to either Federal district 
without regard to the district in which the 
county seat is iocated. 

The decision turns on the Act of August 
3, 1888, c. 866, sec. 3, designating the court 
to take jurisdiction “as the Circuit Court to 
be held in the district where such suit is 
pending.” This means the district within the 
territorial limits of which the suit was pend- 
ing in the State court. And the suit brought 
in the Circuit Court of the county was pend- 
ing in the county as a territorial whole, and 
not alone at the county seat, or in any sep- 
arate portion, so that it was thus pending 
in the territorial limits of both Federal dis- 
tricts. As that is the only judicial require- 
ment, no other test can be imposed, and the 
two districts so embracing the county have 
concurrent jurisdiction. Knowlton v. Con- 
gress and Empire Spring Company, 13 
Blatchf. 170, Fed. Cas. 7902, is cited, but not 


on the precise point. 


SALESMAN. (ADULTEROUS CONDUCT—DISCHARGE 
FROM EMPLOYMENT.) 
ILLINOIS SUPREME CourRT. 


In Gould v. Magnolia Metal Company, 69 
Northeastern Reporter 896, the plaintiff 
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sued for a discharge from employment al- 
leged to have been wrongful. 

He was employed for one year, the con- 
tract providing that the employer might ter- 
minate it at any time for any conduct on the 
salesman’s part reflecting discredit on the 
employer or injury to his business. The 


salesman had previously associated with a 
woman of bad character and it was for the 
purpose of breaking off this association that 
this provision was inserted in the contract. 

Aiter the contract was made the plaintiff 
renewed his association with the woman and 
with other persons of ill-repute, and the court 
holds that this conduct was a_ sufficient 
ground for discharge. The court also holds 
that the contract does not contravene public 
policy. 


SPOTTER. (AGREEMENT WITH PROSECUTING AT- 
TORNEY—PROSECUTION FOR GAMING— DEFENSE.) 
TEXAS COURT OF CRIMINAL APPEALS. 

In Gaines v. State, 78 Southwestern Re- 
porter 1076, the defendant, who was prose- 
cuted for gaming, defended on the ground 
that he had a prior agreement with the 
county attorney by which he was to induce 
other parties to engage in gaming, himself 
participating with any one who would play, 
and report them to the county attorney, and 
appear as a witness against them in prose- 
cutions for the offenses. 

A Texas statute releases from punish- 
ment, in prosecutions for gaming, witnesses 
who turn State’s evidence, but the court 
says that this applies only where the offense 
has been committed. It finds no case and is 
cited to none based on a previous agreement 
to engage in the violation of law. The agree- 
ment in question is not within the statute. 
The county attorney and witness cannot 
enter into an agreement to bring about vio- 
lations of law, and the witness plead the 
agreement in defense. The county attorney, 


by reason of his official position, has no right 





to induce parties to commit crimes, and 
neither he nor the party engaging in the 
crime by virtue of the agreement would be 
exempt from punishment. 
WILLS. (Wipow’s ELECTION—CONDITIONAL CHAR- 
ACTER.) 
MASSACHUSETTS SUPREME JUDICIAL Court. 

In Sterns v. Bemis, 70 Northeastern Re- 
porter 44, it is held that under Rev. Laws, 
ch. 135, § 16, providing that the surviving 
spouse may file a writing waiving any provi- 
sion made for him or her in decedent’s will, 
or claiming that portion of the estate he or 
she would have been entitled to if decedent 
had died intestate, a widow’s election must 
be unconditional; and one which is made to 
depend on the construction and legal effect 
to be given to the will, is insufficient. 

The court says: “The surviving husband 
or widow is in as good a position to know the 
legal effect of a waiver as any one. If the 
law is plain in regard to the questions raised 
by a waiver, he ought to determine whether 
to file an effectual waiver. If the law is 
doubtful, he ought to resolve the doubt as 
well as possible for himself, and not to create 
a condition which gives rise to uncertainty, 
and then decline to act definitely until a suit 
has been brought by others, and the doubt 
dispelled by a decision of the court. 
The statute contemplates a writing whose 
meaning is clear, and whose effect is to waive 
the provisions of the wil. It assumes that 
the executors will know whether the estate 
is to be settled according to the law appli- 
cable when a waiver has been fited. . . . The 
writing filed in the present case does not 
purport to be an absolute waiver. It is 
a claim of a right to file a writing which shall 
ieave undetermined the question whether the 
widow will waive the provisions of the will 
until it shall be decided what the law appli- 
cable to this will would be if an absolute 
waiver were filed. The filing of this writing 
was therefore of no effect.” 








